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JURISDICTION OF THE COURT OF APPEALS
This court has jurisdiction of this Petition for Review pursuant to Article 8, §3 of
the Utah Constitution; Utah Code Ann., §§35A-4-508(8)(a), 78A-4-103, 63G-4-403; and
Rule 14 of the Rules of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW
Was the Board's decision that the Petitioner voluntarily quit his employment and
failed to establish good cause for his decision to quit, reasonable, rational, and supported
by substantial evidence in the record?
Was the Board's decision that a denial of benefits would not be an affront to
fairness under the equity and good conscience provisions of the rules reasonable, rational,
and supported by substantial evidence in the record?
Did the Board err in establishing a fault overpayment?
Did the Petitioner marshal the evidence in support of the findings of fact?

STANDARD OF REVIEW
The question of whether a claimant voluntarily quit his employment is a fact-like
question. The Utah Supreme Court held in Carbon County v. Workforce Appeals Board,
2013 UT 41, 308 P.3d 477, that the Board's decision concerning whether a person
voluntarily quit his employment and the associated inquiries concerning that person's
qualification for benefits are mixed questions of fact and law that are more fact-like

because cases involving fact-intensive inquiries at the agency level do not lend
themselves to consistent resolution by a uniform body of appellate precedent. Id. at 17.
In such cases, the appellate court is in an inferior position to review the correctness of the
decision, and therefore, the agency's determination is entitled to deference. Id. The issue
of good cause in a voluntary quit is highly fact dependent and within the expertise of the
Department.
The Utah Supreme Court has repeatedly found that "In reviewing decisions of the
[Board] in unemployment compensation proceedings, we are to affirm factual
determinations if they are supported by substantial evidence." Lanier v. Indus. Comm 'n,
694 P .2d 625, 628 (Utah 1985). See also Carbon County, 2013 UT 41 ,I9; Uintah County
v. Dep't of Workforce Servs., 2014 UT App 44 15, 320 P.3d 1103; Stauffer v. Dep't of
Workforce Servs., 2014 UT App 63, 15, 325 P.3d 109. The Utah Employment Security

Act specifically states that in any judicial proceeding under section 35A-4-508(8)( e) of
the Utah Employment Security Act, the findings of the Workforce Appeals Board as to
the facts, if supported by evidence, are conclusive, and the jurisdiction of the court shall
be confined to questions of law.
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STATUTES AND REGULATORY PROVISIONS AT ISSUE
. The statutes and rules which are determinative in this matter are set forth verbatim
in Addendum A, and include the following:
§35A-4-405(1), Utah Code Annotated (2013)
§35A-4-406(4), Utah Code Annotated (1996)
§35A-4-508(8), Utah Code Annotated (1998)
§63G-4-206( 1), Utah Code Annotated (2008)
r. 994-405-101, Utah Administrative Code (2013)
r. 994-405-102, Utah Administrative Code (2013)
r. 994-405-103, Utah Administrative Code (2013)
r. 994-406-201, Utah Administrative Code (2013)
r. 994-406-301, Utah Administrative Code (2013)

STATEMENT OF THE CASE

A. Nature of the Case, Course of Proceedings, and Disposition Below.
This is an appeal from an unemployment compensation decision by the Workforce
Appeals Board (Board) of the Department of Workforce Services (Department).
Kenneth Gray (Claimant) filed a claim for unemployment insurance benefits on
February 6, 2015, with an effective date of February 8, 2015. An initial decision by a
Department adjudicator allowed benefits on the grounds the Claimant voluntarily left his
employment with good cause. (Department decision found at Addendum B).
The State of Utah (Employer) appealed the Department decision to an
administrative law judge (ALJ). After an evidentiary hearing at which the Claimant and
the Employer provided sworn testimony, the ALJ reversed the Department's original
decision. The ALJ determined the Claimant voluntarily quit his job, did not establish
3

good cause for the quit, and failed to satisfy the equity and good conscience standard to
justify his decision to quit under the Utah Employment Security Act, Utah Code Ann.
§35A-4-405(1). The ALJ established a fault (receivable) overpayment of $2,453, the
amount of unemployment benefits the Claimant had received.

The ALJ issued his

decision on March 27, 2015. (see Addendum C).
The Claimant appealed the decision of the ALJ to the Board, stressing that the
original Department decision was correct. The Claimant asserted the Employer forced
him to carry out an unsuitable new work task. He argued the new work constituted an
illegal demand which violated his legal rights. He further argued that his decision to
resign outweighed any reason not to resign. The Claimant characterized the denial of
benefits as an affront to fairness.
In a decision issued on April 30, 2015, the Board unanimously upheld the ALJ
decisions denying unemployment benefits and establishing an overpayment.

(see

Addendum D). The present Petition for Review ensued.

B. Statement of the Facts.
The Workforce Appeals Board supplements and corrects the Claimant's Statement
of the Facts as follows:
The Claimant had 19 years of experience as a database administrator (DBA).
(Record, 106: 38-39; 113: 31-32). The Claimant was hired by the State of Utah's
Department of Technology Services (DTS) on May 17, 2014. (R, I 04: 15). One of the
critical parts of the Claimant's job was to be responsible for monitoring the Employer's
4

systems in order to ensure that the systems were stable for other state agencies. DTS
monitors several reports to make sure systems and databases are operating correctly every
morning and throughout the workday. (R, 135: 41 to 136: 2). The Claimant understood
from the beginning of his employment that he was required to monitor these systems and
document his tasks. (R, 29: 12; 120: 19-29; 125: 4-10; 127: 35-42). The monitoring took
a total of one to two hours a day to complete, depending on the number of errors to
resolve. (R, 120: 32-36; 136: 14-16; 149: 12 and 27; 151: 28-30). Only a small part of
the monitoring tasks involved typing. (R, 126: 24-26 and 40-44; 128: 9-11; 136: 14-16;
151: 31-33 ). The Claimant worked on the monitoring job at various times throughout the
day. (R, 120: 27-29). On October 3, 2014, the Claimant met with his supervisor and
complained that he was very unhappy with his job and he felt his management experience
was being underutilized. (R, 128: 24-38). The Claimant also told the IT director that he
hated being at work and wanted to resign. (R, 124: 18-21 ).
In December 2014, the Employer found several database problems which occurred
as a consequence of the way the Claimant handled his job duties. (R, 135: 33-41). Upon
reviewing these errors, the Employer found discrepancies between what the Claimant
documented and what tasks were actually performed. (R, 136: 9-10; 138: 24).

On

December 12, 2014, the Claimant was told about these discrepancies by his supervisor
and the IT manager. (R, 125: 1-20; 127: 6-7; 130: 34-36: 136: 6-8). He was also given a
list of 21 items that needed to be resolved. (R, 56-60; 114: 39-40). At that time, the
Claimant was instructed to track his daily monitoring tasks, by pasting a time stamp of
5

his review of certain tasks, using a spreadsheet designed by the supervisor so that the
Employer could ensure that the assigned tasks were completed. (R, 125: 20-24; 130: 2627; 136: 13-17). The supervisor estimated that performing his r~gular monitoring duties
and documenting his progress should take about one to two hours per day in total,
although the supervisor generally completed the task in 30 to 45 minutes. (R, 129: 3637).

The majority of the time spent doing monitoring work involved investigation,

problem solving, and communication. (R, 130:1-4). Some typing was already required
for the job, and the additional requirement to substantiate his work would have been
minimal. (R, 128: 9-11; 138: 23-40).

The Claimant disagreed with the supervisor's

methodology for tracking his daily duties. (R, 132: 40-41; 133: 4-11). The Claimant
refused to perform these duties, which he considered "clerical work". (R, 106: 6-9 and
36-40; 115: 1-3; 152: 25-36).

Because of the Claimant's complaints, the Claimant's

supervisor evaluated the new date-stamping task by performing the functions himself.
He found that putting a time stamp on completed tasks would require the Claimant to
type an average of 550 extra characters per day. (R, 125: 26-32).
On about December 13, 2014, the Claimant filed a formal age discrimination
complaint against the Employer. (R, 113: 4-9; 127: 1-15 and 20-21; 142: 30-32). He
testified he had filed an earlier "casual" complaint to the Employer, but the human
resources (HR) department investigated the complaint and found that the allegations
made by the Claimant were unfounded. (R, 113: 4-5 and 17-18; 114: 23-29).

On

December 17, 2015, the Claimant sent an email to the Employer which implied the new
6

task was not "remotely justified by [his] job description" and was "almost entirely
clerical." (R, 61: ,I2 and ,I6).
On December 30, 2014, the Employer's upper management met with the Claimant
because he was not complying with his supervisor's instructions from the December 12,
2014, meeting. (R, 149: 7-13).

The Employer's expectations were reiterated to the

Claimant, including the requirement to track his monitoring activities with a time stamp.
(R, 136: 35-39). The Claimant was not receptive to the direction he was given. (R, 136:
40-41 ). On January 7, 2015, the Claimant informed the Employer by email that he did
not intend to comply with the Employer's requests, and that he felt the Employer's
methods were outdated and inferior. (R, 68). For the first time, the Claimant indicated
that his arthritis would not allow him to perform his work. (R, 126: 12-19; 127: 28-30;
138: 21-22). Management submitted the Claimant's complaint to the HR department. (R,
137: 7-9). On January 9, 20 I 5, the HR department sent the Claimant an application for
an accommodation under the Americans with Disabilities Act (ADA). (R, 71, 72, and
116: 18-21). The Claimant did not want to submit an ADA request because he felt that
he would be making false statements. (R, 109: 17-21; 112: 23-26).

The Claimant,

however, testified that he agreed with his doctor's assessment (R, 28) that he could not do
consecutive hours of typing. (R, 109: 38-40). Also, on January 9, 2015, the IT director
issued the Claimant a written warning (R, 64-67) in which he was instructed to complete
the duties assigned to him effective December I 2, 2014, (R, 66: ,I 1) and that failure to
comply may result in further performance improvement and/or disciplinary action. (R,
7

66: 15; 106: 16-35). The Claimant assumed that corrective action meant he would be
discharged. (R, 106: 20-21: 115:43 to 116: 1).

On January 12, 2015, the Claimant

submitted his resignation letter to the Employer indicating that his last day would be
February 6, 2015. (R, 12; 107: 44 to 108: 1). The Employer accepted the resignation and
paid the Claimant his regular wages through February 6, 2015. (R, 105: 14-23; 137: 2022). The Claimant's last day of work was January 12, 2015. (R, 104: 17-25). The
Claimant did not have another offer of work at the time he submitted his resignation. (R,
105: 29-32).
The Claimant was paid $2,453 in unemployment insurance benefits for the period
of February 8, 2015, through March 21, 2015. The benefits were paid to the Claimant
because the Claimant originally reported his job separation as a discharge. (R, 2). He
also told the Department that the Employer significantly changed his job duties and that
he could not perform the new duties due to medical restrictions. (R, 6, 7, and 8).

SUMMARY OF ARGUMENTS
The Board correctly determined the Claimant voluntarily quit his job without good
cause and that he failed to satisfy the equity and good conscience standard based on the
substantial evidence in the record.

The Board also properly affirmed the fault

overpayment. Although the Claimant had complained to an HR manager the previous
October that he was unhappy at work and that his management skills were underutilized,
he continued to work for the Employer when those alleged issues remained unresolved.
8

The proximate cause of the Claimant's quit was the written warning given to him on
January 9, 2015. He resigned his position two days later stating he had received a stream
of negative accusations from his supervisor and the IT manager which were supported by
the IT director. His resignation also stated he was disappointed with the IT director's
management style which excluded recognition of the Claimant's numerous contributions
and focused instead on supporting the false accusations against the Claimant.

The

Claimant chose to quit the employment rather than submit to the Employer's request to
add a minimal number of keystrokes to his daily duties so the Employer could verify the
Claimant's completed tasks. The minor requirement was necessary because the Claimant
had been dishonest about completing his tasks in the past. The Employer accepted the
Claimant's resignation.
In the present appeal the Claimant does not argue that he established good cause
for his decision to quit, nor does he argue that benefits should be allowed under the
equity and good conscience provisions of the law. His reasons for appeal are procedural
issues. They include I) that the ALJ and the Board denied the Claimant due process; 2)
that the main witness for the Employer provided "impeachable falsified testimony"; 3)
that another Employer witness was statutorily unqualified; and 4) that the ALJ and the
Board failed to properly apply the "Constructive Discharge" rule and related Utah
statutes. He also argues that the ALJ and the Board were required to "prove" the original
Department decision was in error in order to deny unemployment benefits.
arguments are mostly new issues on appeal.
9

These

The Claimant did not establish that his decision to quit was reasonable under the
circumstances. He did not establish he suffered an adverse effect from his employment
that was so severe it required an immediate separation from the Employer and
outweighed the benefits of remaining employed.

He did not show there were no

alternatives that would have made it possible for him to remain employed. He has not
established that he was asked to perform illegal or unsuitable new work.
There were no mitigating circumstances that would cause a denial of benefits to be
unduly harsh or an affront to fairness. The Claimant had some concern about having to
date stamp his monitoring activities, and was unhappy about being underutilized.
However, it was not reasonable for the Claimant to quit full-time employment with good
pay without first securing other full-time work. It was not logical, sensible, or practical
to choose to be unemployed while continuing work was available.
The ALJ and the Board correctly determined the Claimant failed to establish good
cause or to satisfy the equity and good conscience standard. The Board's determination
that the Claimant voluntarily quit without good cause and failed to satisfy the equity and
good conscience standard is based on the substantial evidence in the record. The Board's
decision to deny benefits and affirm the fault overpayment is reasonable and rational.
Finally, the Claimant failed to marshal the evidence to show that the Board's
decision is not supported by substantial evidence, marshaling only the evidence
supporting his contentions and ignoring any evidence contrary to his desired outcome.
This Court should deny the Claimant's appeal.
IO

ARGUMENT

I.

THE BOARD'S DECISION THAT THE CLAIMANT
VOLUNTARILY QUIT WITHOUT GOOD CAUSE AND
FAILED TO SATISFY THE EQUITY AND GOOD
CONSCIENCE STANDARD WAS REASONA8LE AND
RATIONAL AND SHOULD BE UPHELD.

To be eligible for benefits in a voluntary quit situation, the Claimant bears the
burden of proving he either had good cause for severing the employment relationship or it
would be an affront to fairness to deny benefits under the provisions of the equity and
good conscience standard. Utah Admin. Coder. 994-405-101(3). The Claimant did not
show sufficient evidence of an adverse effect which he could not control or prevent, and
thus failed to establish good cause. Further, the Claimant failed to satisfy the equity and
good conscience standard.

A. The Claimant Failed to Establish Good Cause for His Decision to Quit.
To establish good cause, the Claimant must show that continuance of the
employment relationship would have had an "adverse effect which could not be
controlled or prevented and which necessitated immediate severance of the employment
relationship." Smith v. Board of Review, 714 P.2d 1154, 1155-1156 (Utah 1986); Utah
Admin. Code r. 994-405-102 (2012). There must have been actual or potential physical,
mental, economic, personal, or professional harm caused or aggravated by the
employment. Utah Admin. Code r. 994-405-102(l)(a). Even if these conditions did
exist, good cause is not established if the Claimant reasonably could have continued
II

working while looking for other employment, or had reasonable alternatives to preserve
the job. Utah Admin. Code r. 994-405-102( 1)(b ). Here, the Claimant did not establish
good cause for his decision to quit. The Claimant failed to offer substantial evidence that
continuing the employment relationship would have had an adverse effect which he could
not control or prevent. The Claimant failed to establish he would have suffered actual or
potential physical, mental, economic, personal, or professional harm by remaining
employed. He failed to describe an environment that was sufficiently harmful so as to
justify his decision to quit.
The evidence in the record shows the Claimant was not completing all the tasks he
reported he was. As a result, the Claimant's supervisor asked the Claimant to complete
an additional spreadsheet, indicating what time each task was completed or other
pertinent information to show the task had been completed. The Claimant could either
enter the time manually (a total of 550 keystrokes per day, on average) or he could
simply "cut and paste" the information electronically, which required even fewer
keystrokes.

The Claimant was already required to type information into reports and

emails in connection with his work, and he had not complained about the amount of
typing involved in those activities. The amount of additional typing the Claimant was
required to do beginning in December 2014 was minimal. Further, the Claimant did not
have to do the time reporting all at the same time, but could enter the information over
the course of the workday.
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Throughout the appeal procedures below, the Claimant argued he had good cause
to quit because the Employer required him to perform tasks he could not do, namely
typing, which he considered to be outside of the job description as a DBA. He also stated
that arthritis in his hands prevented him from typing. There is insufficient evidence to
support a finding that the Claimant could not do the typing task he was assigned to do in
December 2014. The Claimant already routinely typed emails and reports as part of his
job duties. To support his argument that he could not type, the Claimant submitted a
letter from his doctor. The letter states that the Claimant should "strictly avoid prolonged
repetitive movements of his hands, fingers and wrists, such as is involved in typing for
extended periods." (R, 28). The evidence in the record shows the additional required
typing was not excessive, but involved about 550 additional characters per day. The
additional typing required was not "prolonged repetitive movement" nor did it involve
"extended periods." The doctor did not address the particular situation involved with the
Claimant's job nor did he say the Claimant could not do the type of work required of him.
There is no evidence the doctor knew the new task involved only an additional 550
keystrokes over the course of a full workday. Even if it took the Claimant an extra 20 or
30 minutes a day, it did not involve "prolonged repetitive movement" nor typing for "an
extended period of time." It did not create a hardship.
In addition, the typing the Claimant did at work is not considered "clerical" or
"completely incongruous to the DBA profession," as the Claimant stated in his appeal to
the Board. (R, 164 ). Most white collar jobs require employees to perform some tasks that
13

involve typing into a computer, whether it be reports, emails, memorandums, filling out
timesheets, expense reports, or sending instant messages. The Claimant agreed in an
email to the Employer that "most vocations require some standard record keeping." (R,
61: if I). The Claimant's job already involved typing emails and reports, which were part
of his job description. The Claimant had never complained about the amount of typing
he was required to do prior December 12, 2014. An additional 550 characters a day is
not excessive, given his job.
The Claimant has consistently exaggerated the amount of typing that would need
to be done with the new task. While the Employer actually measured the new task and
found it to be 550 keystrokes, or 20 to 30 minutes of work per day, the Claimant has
maintained the new task was "prolonged data entry" that would take an average employee
two hours a day, but would take him three to four hours a day. (See, for example,
Petitioner's Brief, page 2; and R, 164: third

if from

bottom).

proof of how he concluded it was "prolonged data entry."

The Claimant provided no
He did not provide any

evidence to rebut the Employer's evidence it was only 550 keystrokes.

There is no

evidence in the record the Claimant attempted to perform the task as assigned.
The Claimant has the burden of proof in establishing he suffered an adverse effect
from his employment that was so severe it required an immediate separation from the
Employer, and the adverse effect outweighed the benefits of remaining employed. The
Claimant did not meet his burden.

14

Although the Claimant maintains that the additional work imposed on him by the
Employer was an "illegal demand," the record does not support the Claimant's
allegations. Adding a minimal amount of typing to the Claimant's typing tasks was not
illegal. Further, the Claimant failed to prove he was unable to perform the job duties.
The additional 550 keystrokes a day did not create a hardship. While the Claimant may
have been offended by being asked to further document his work, the requirement was
not hostile and does not evidence discrimination. The Claimant complained that he was
the only DBA that was required to add the time stamps to his work. The Claimant did
not acknowledge that his failure to honestly report his work activities is the reason the
new requirement was put in place.
In addition, there is no evidence in the record that the Claimant told the Employer
that he suffered from arthritis until January 7, 2015.

The Claimant's supervisor

immediately passed the information on to the Employer's HR department. On January 9,
2015, the Employer's HR manager sent an email to the Claimant inviting him to apply for
an ADA accommodation.

She also sent the Claimant all the information and forms

needed to apply for the accommodation. The Claimant did not complete or return the
forms because he felt it would be dishonest to do so. He did not adequately explain why
he thought it would be dishonest to seek an ADA accommodation, in light of his assertion
that he could not type the additional characters due to arthritis. It may have been because
according to his doctor's letter, the Claimant did not need an accommodation.

If,

however, the Claimant actually could not perform the job duties as modified, he had an
15

obligation to seek an ADA accommodation.

The Employer had other employees on

ADA accommodations and did not see it as a problem. (R, 137: 9-13). The Claimant did
not show there were no other options to control or prevent any alleged hardship that
concerned him.
In summary, the Claimant did not show he could not have taken other steps, short
of quitting, in order to preserve his employment, or that he acted reasonably in quitting.
The Employer appeared willing to try to work things out, but the Claimant would not
give it the chance. The Claimant might have remained employed had he either given the
new task a fair trial period, or requested an ADA accommodation, thereby giving the
Employer the choice to keep the Claimant working. The Claimant, however, did not give
the Employer that choice. Thus, the Board's decision that the Claimant quit without good
cause was reasonable, rational, and supported by substantial evidence.

It should be

upheld by the Court and the Claimant's appeal should be denied.

B. The Claimant Failed to Satisfy the Equity and Good Conscience Standard.
If good cause is not established, Utah Admin. Coder. 994-405-101(3) requires
that the Claimant's eligibility must be considered under the equity and good conscience
standard. Again, the Claimant's present appeal does not argue that the Department should
have allowed benefits under the equity and good conscience standard. However, the
evidence in the record supports the Board's conclusion regarding equity and good
conscience.
16

The equity and good conscience standard has three components. See Utah Admin
Coder. 994-405-103. A claimant must show that he or she had a continuing attachment
to the labor market.

There is no dispute that the Claimant had an immediate and

continuing attachment to the labor market.
A claimant must also show that "there were mitigating circumstances, and a denial
of benefits would be unreasonably harsh or an affront to fairness" and that the decision to
quit was reasonable. Reasonable is defined as: "logical, sensible, or practical. There
must be evidence of circumstances which ... would have motivated a reasonable person
to take similar action."
The Board's decision that the Claimant failed to satisfy the equity and good
conscience standard was reasonable, rational, and supported by substantial evidence. The
ALJ and the Board found that a denial of benefits in this case was not an affront to
fairness under the equity and good conscience standard. As this Court held in Pritcher v.
Department of Emp 't Sec., the Court's role is limited in deciding whether the findings

support a decision that equity and good conscience do not require compensation. 752
P.2d 917 (Utah Ct. App. 1988). In describing its role the Court concluded:
... the equity and good conscience provision is not an occasion for a freewheeling judicial foray into the record and imposition of a decision
consistent with the panel's collective sense of equity and fairness ... [w]e
are obliged to give considerable deference to the Board's determination of
whether equity requires compensation.
Id. at 919; see also Wright v. Workforce Appeals Bd., 2011 UT App. 137, iJ9 (determining

what constitutes equity and good conscience is a mixed question of law and fact, on
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which the Court defers to the Board so long as the Board's decision is reasonable and
rational).
The Claimant's decision to quit as he did was not reasonable. He was requested to
perform a minimal new task, and when he insisted he could not, due to arthritis, he was
given the opportunity to submit an ADA request for an accommodation that would allow.
the Claimant to remain employed. The Claimant, however, declined to either do the task
or submit an ADA request. His decision to quit, rather than give the new task a fair try or
request accommodation, was not reasonable, logical or practical. It would have been
logical and sensible for the Claimant to try the additional typing task and then if he could
not do it, submit an ADA request. That would have allowed the Employer an opportunity
to find an acceptable resolution to the situation. Given the Claimant's actions, a denial of
benefits is not an affront to fairness under equity.
The Claimant failed to demonstrate mitigating circumstances that would make a
denial of benefits unreasonably harsh. He testified that the Employer wanted things done
its way and he would still be working if the Employer had been willing to bend in this
issue. The Employer's witnesses, on the other hand, explained why the new monitoring
requirements and the date stamping were necessary.

Had the Claimant requested an

accommodation, and it was granted, the issue may have been resolved at that point. Had
the Claimant found he could not do the task, even with an accommodation, the result here
might have been different. However, the Claimant decided to quit before giving the new
assignment a fair effort or seeking an accommodation.
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It made little sense for the

Claimant to quit over this issue rather than give the Employer a chance to resolve the
problem. The Claimant has not provided evidence of any mitigating circumstances that
would make a denial of benefits an affront to fairness.
To summarize, the Board measured the Claimant's decision to quit against the
standard of equity and good conscience and found the Claimant failed to prove that his
decision to quit was reasonable, meaning it was logical, sensible or practical.

The

Claimant's actions in this instance were not reasonable. His decision to quit without first
either trying to perform the extra typing or requesting an accommodation was not
sensible or practical. Having worked for the Employer for seven months without any
complaints about the amount of typing required, the Claimant should have given the new
task a try or given the Employer the choice to provide an accommodation. In addition, ,
quitting a job prior to securing other employment is rarely practical. The factors that
motivated the Claimant to quit would not have motivated a reasonable person to take
similar action.
The Board's decision that the Claimant failed to satisfy the equity and good
conscience standard was reasonable and rational. It is supported by substantial evidence
in the record and should be affirmed on appeal.

II.

THE BOARD DID NOT ERR BY ESTABLISHING A FAULT
OVERPAYMENT.

The Claimant does not argue on appeal that the Board erred in finding him at fault
for the overpayment. However, there is substantial evidence in the record to show the
19

Claimant gave incorrect information to the Department regarding his separation from the
Employer.
A claimant is at fault for an overpayment if all three of the following elements are
present: materiality, control, and knowledge.

Utah Admin. Code r. 994-406-301(1).

Materiality is established if the claimant received benefits to which he was not entitled.
Utah Admin. Code r. 994-406-301(1)(a). Control is established if benefits were paid to
the claimant based on incorrect information or an absence of information which the
claimant reasonably could have provided.

Utah Admin. Code r. 994-406-30l(l)(b).

Last, knowledge is established if the claimant had sufficient notice that the information
might be reportable. Utah Admin. Coder. 994-406-301(l)(c). Claimants are responsible
for providing all of the information requested by the Department regarding their
Unemployment Insurance Claims. Utah Admin. Coder. 994-406-301(2).
In contrast, a nonfault overpayment exists if a "claimant followed all instructions
and provided complete and correct information ... and then received benefits to which he
or she was not entitled due to an error made by the Department or an employer." Utah
Admin. Code r. 994-406-201.

Thus, to establish an overpayment should be a nonfault

overpayment, a claimant would need to demonstrate that he provided "complete and
accurate information" about the job separation and that his receipt of excess
unemployment benefits was the result of an error made by the Department. Smith v.
Dep't of Workforce Servs., 251 P.3d 846, 847-848 (2011 UT App 91).
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Here, all three elements of the fault standard are present. The Claimant was paid
benefits to which he was not entitled. Based on the incorrect information supplied by the
Claimant, the Department determined the Claimant quit the employment for reasons that
were not disqualifying. (Addendum B). As a result, the Claimant received $2,453 in
unemployment benefits. After an evidentiary hearing, the ALJ reversed the Department's
decision, finding the Claimant voluntarily quit his employment without good cause.
(Addendum C). The Board affirmed the ALJ's decision in its entirety. (Addendum D).
The Claimant received benefits he was not entitled to receive, thus satisfying the element
of materiality.
Further, the Claimant received benefits based on incorrect information and an
absence of information which the Claimant reasonably could have provided to the
Department.

The Claimant misled the Department regarding the reason for the job

separation. The Claimant first reported he was discharged. He also reported that his
supervisor had known "for months" about his "debilitating arthritis", but for retaliatory
reasons the supervisor insisted he replace "about half of [his] daily work" with a new
clerical assignment involving "prolonged typing" and data entry. (R, 6). He reported the
new work involved about four hours of log work a day and that he could not do it. (R, 8).
In addition, the Claimant reported the Employer was "building a case against me to
support the termination of my employment, even to the extent of invading the privacy of
an employee's irrelevant physical ailment."

(R, 7).

The Claimant sent a letter to a

Department adjudicator stating the time he spent logging entries onto a spreadsheet had
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required a few minutes of the Claimant's time each day, but that his supervisor then
"demanded that I spend several hours of intense data entry each morning." (R, 29: ,I2).
The Claimant's letter stated that he had no reasonable option except to resign. The
Claimant had the control to accurately report the details of his separation to the
Department but he failed to do so. Had the Department received accurate information
about the new task requirements and the job separation, the Claimant would not have
received benefits. The Claimant had control over whether he was truthful when he filed
his claim. As such, the element of control is satisfied.
Last, the Claimant was required to provide all the details regarding his job
separation. When initially filing a claim for benefits, the Department asked the Claimant
to divulge all of the reasons for his job separation. (R, 6-7). Thus, the Claimant knew he
was required to report to the Department all facts regarding his job separation. He failed,
however, to inform the Department that he was given the option to request an ADA
accommodation but refused the offer.

The Claimant had sufficient notice this

information was reportable and yet failed to do so. The Claimant also knew he needed to
be truthful with the Department. The element of knowledge is satisfied.
As this Court held in, Smith v. Dep 't of Workforce Servs. in order for the Claimant
to establish that an overpayment should be a nonfault overpayment, he needs to
demonstrate that he provided "complete and accurate information" about the job
separation and that his receipt of excess unemployment benefits was the result of an error
made by the Department. 251 P.3d 846, 847-848 (2011 UT App 91). The Claimant did
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not provide complete and accurate information, since he greatly exaggerated the scope of
the new task and failed to inform the Department that he was given the option to request
an accommodation. In addition, the Claimant failed to show his receipt of benefits was
the result of an error made by the Department. As such, this Court should find the
overpayment was properly considered a fault overpayment.

III.

THE CLAIMANT OFFERS NEW ARGUMENTS ON
APPPEAL THAT SHOULD NOT BE CONSIDERED
BECAUSE THEY WERE NOT PRESENTED BEFORE
THE BOARD.

The Claimant raises four new arguments on appeal. Three of the arguments were
not raised before the ALJ or the Board and should be disregarded by this Court as the
Claimant did not preserve these issues below. Appellate courts generally do not consider
issues not preserved for appeal in the court below. See Patterson v. Patterson, 2011 UT
68, 112 (Utah 2011); see also LeBaron & Assocs., Inc. v. Rebel Enters., Inc., 823 P.2d
479,483 (Utah Ct. App. 1991). Courts have generally only entertained issues not raised
or preserved in the court below in exceptional circumstances or when plain error has
occurred. See Patterson, at 113. The circumstances in this matter are hardly exceptional.
Furthermore, the Claimant cannot show that error has occurred in this matter. As such,
the new arguments raised by the Claimant on appeal should not be considered by this
Court. The Claimant's fourth argument was presented to the Board and has been properly
adjudicated.
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Even if the Claimant's arguments are considered on appeal, they are without merit.
The Claimant first argues that the ALJ and the Board denied the Claimant due process.
The Claimant bases his entire argument on the premise that the ALJ and the Board have
accused him of fraud. Such is not the case. Nowhere in either the decision of the ALJ
nor the decision of the Board is the word "fraud" used. The Claimant has never been
accused of fraud by the Department, and the overpayment is not a "fraud" overpayment.
The Claimant may have confused a fraud overpayment with a "fault" overpayment if he
did not carefully read Utah Code Ann. 35A-4-406(4), which describes methods of
repayment for both fraud overpayments and fault overpayments. The Claimant's first
argument is entirely without merit.
The Claimant's second argument is that the mam witness for the Employer
provided "impeachable falsified testimony".

He asserts that this is so because his

supervisor told him one thing but then gave a different story in the hearing.

The

Claimant points out that his supervisor told him in an email that he was giving the
Claimant a new task and that the new task would take about two hours each day to
complete. The email to which the Claimant refers is not in evidence. The email, as
quoted by the Claimant in his Brief, does not state that the new task will take two hours.
It actually states,

I would like you to start on your daily assignments today on the DBA
activity log as soon as you received this email, if you have not already
started. Normally this will easily be completed before 9:00 am.
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The Claimant concluded that because he normally began work at 7 a.m. the supervisor
expected him to get that part of his work finished within two hours. The Claimant then
argues that the supervisor reversed his testimony when he claimed at the hearing that the
new task would only require 550 characters a day, which takes only a few minutes. The
Claimant argues that the ALJ and the Board showed a preference for the supervisor's
claim, and they did not realize that the 550 keystrokes pertained to only one part of the
new task. The Claimant believes the supervisor's statement misled the ALJ and the
Board.
To the contrary, the ALJ and the Board both understood clearly from the
supervisor's testimony that the only new task given to the Claimant was to add a time
stamp or some other identifying information to his regular monitoring activities, or an
addition of approximately 550 keystrokes. The ALJ and the Board also understood that
the entire monitoring task, including the new time stamp, should not take more than two
hours. There is substantial evidence in the record to support the ALJ's and the Board's
conclusions.

For example, the Employer's IT director testified, "the overall system

monitoring, including that typing, we thought should take in total two hours, the
[majority] of it being the monitoring, but not the typing ... " (R, 136: 14-16). The
Claimant's supervisor specifically explained that the new task required the Claimant to
replace the entry of the letter "Y" with a copy of the time stamp or a number that would
indicate he had actually reviewed a report or verified a backup. This substitution would
need to be repeated exactly 101 times during a day. (R, 126: 36-42; and 127: 17-19). The
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Claimant was not required to retype the entire job but only type in a date or cut and paste
it in. (R, 128: 4-8). The supervisor testified,
The two hours that's being discussed is to do the entire job. Not the data
entry portion of the job, which again is equivalent to a paragraph or
possibly two paragraphs, but that's to do the entire job ... (R, 126: 40-42).
He further testified,
The actual filling out of the spreadsheet itself, again, uh - 550 characters on
average, uh, so absolutely it does not take two hours to do 550 characters of
- uh, in the spreadsheet. The time involved is the research, uh, the
investigation, not the filling out of the spreadsheet. (R, 130: 4-8).

It seems more likely that it was the Claimant who did not fully understand, or
perhaps misrepresents, the new task he was being asked to do. Indeed, the Claimant's
supervisor also testified, "the biggest misunderstanding seems to be here around the two
hours of work which, uh, a very small amount of those two hours would be typing." (R,
128: 9-11).

The Claimant, on the other hand, stated he believed that the new task

included making duplicate records of "anything that is observed in DBA logs" and
copying them into "redundant spreadsheets." (Petitioner's Brief, p. 6: #6). Nowhere in
the record is there any mention of needlessly duplicating records, except in the arguments
and complaints by the Claimant. In the letter of warning, dated January 9, 2015, the IT
director showed concern that the Claimant may not have been performing his monitoring
assignment correctly.

He stated that it should only require one to two hours of the

Claimant's workday, depending on the number of errors to resolve. He offered to have
the Claimant's supervisor work with the Claimant to ensure he was understood how to
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complete the assignment and was not "needlessly doing things" that were not required of
him. (R, 65: ,I3; and 136: 36-39). The Claimant did not accept the Employer's offer of
assistance, but submitted his resignation instead.
For whatever reason, the Claimant continues to inflate the amount of time required
to complete the time-stamping task without providing any evidence to support his
argument. At various points in the appeals process he has said the task took two hours
(R, 106: 7), two plus hours (R, 106: 8), three or four hours (R, 123: 4 ), several hours (R:
29: ,I2), half of his daily work (R, 115: 3-4), and 95 percent of his work (R, 61: ,II),
which he later clarified was a typo and he actually meant 25 percent (R, 150: 11 ), and 50
percent of his work (R, 152: 33-34). In addition, he persists in calling the date-stamping
task, "prolonged data entry", a "low level clerical position", "intensive manual data entry
task", and a "useless redundant task". (R, 6-7). His email to his supervisor on January 7,
2015, states the new task "involves hours of almost mindless repetitive typing." (R, 68:

,r1 ).

The information he provided when he filed his initial claim characterized the work

as "inten~e data entry." (R, 29: if2). His appeal to the ALJ stated the new task was "data
entry typing clerk" work and a "clerical assignment" (R, 165: if3).

Throughout the

hearing he characterized the new task as "clerical work" (R, 106: 7), and "a clerical
category" (R, 115: 3). From the Claimant's statements it would seem he was mistaken or
confused about what the new task involved. The supervisor's credible testimony that the
entire monitoring job would take one to two hours was consistent with his email to the
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Claimant, quoted above. There is no evidence that the supervisor or any other Employer
witness falsified testimony at the hearing.
The Claimant's third argument in his Brief states that the Employer's human
resource specialist was statutorily unqualified as a witness and that the Board's decision
must therefore be overturned. The Claimant criticizes the ALJ for not assessing the
qualifications of the witness. He cites Utah Rules of Evidence, Rule 602, to support his
argument. This argument is also without merit. The Utah Rules of Evidence do not
apply in administrative hearings. The type of hearing in which the Claimant participated
is governed by the Utah Administrative Procedures Act and the appeal procedures
outlined in the Utah Employment Security Act. Utah Code Ann. §63G-4-206(1 )( d) states
that the ALJ "shall afford to all parties the opportunity to present evidence, argue,
respond, conduct cross-examination, and submit rebuttal evidence." Additionally, §63G4-206(1)(c) states that the ALJ "may not exclude evidence solely because it is hearsay."
Here, the HR specialist did not participate in the hearing except to act as a
representative for the Employer.

She identified the potential witnesses for the ALJ,

including herself, at the beginning of the hearing and was sworn in, along with the other
potential witnesses. She reviewed the exhibits with the ALJ and the Claimant, she asked
questions of the Claimant, and she provided a brief closing statement. The HR specialist
was not questioned by the ALJ, and he did not base any findings on her statements,
including her closing statement. Further, the Claimant did not object to the witness at the
time of the hearing. The Court should disregard the Claimant's third argument.
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The Claimant's fourth argument is that the ALJ and the Board failed to properly
apply the "Constructive Discharge" rule and related Utah statutes. This argument was
brought up before the Board and was properly adjudicated. The Claimant argued to the
Board that he was constructively discharged because he was going to be fired, which
argument is not supported by the record.

Here, the Claimant argues he was

constructively discharged because he was subject to a hostile and abusive work
environment and that he was assigned unsuitable new work. The Claimant did not say
what it was about his work environment that was so hostile and abusive that he had to
quit work. He did not prove that he was unable to perform the new task. The additional
keystrokes the Claimant was required to use did not create a hardship. The Claimant
failed to show that the new task was unsuitable. If the Claimant truly believed he could
not perform the new task he was assigned in December 2014, because of arthritis, he had
an obligation to request an accommodation under the Americans with Disabilities Act,
but he did not.

He had the ability to control or prevent any imagined hardship he

believed he faced.
Throughout his Brief, the Claimant also argues that the ALJ and the Board had the
obligation to prove the original Department decision was in error, and because they did
not, the Claimant's unemployment benefits should be reestablished. Actually, the ALJ
and the Board are under no obligation to prove or disprove the Department's original
decision. The hearing held by the ALJ was a "de novo," hearing, meaning the ALJ
started the appeals process anew. The ALJ admitted additional documents into evidence
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that were not available to the Department adjudicator, and he held a formal adjudicative
hearing, taking sworn testimony from both parties.

Thus, he had an abundance of

supplementary information on which to base his decision. Both the ALJ and the Board
explained their reasoning and conclusions in detail and used the evidence in the record to
support their decisions.

IV.

THE CLAIMANT FAILED TO MARSHAL THE EVIDENCE
IN SUPPORT OF HIS APPEAL.

In finding that the Claimant failed to establish good cause for his decision to quit,
the Board relied on the provisions of the Employment Security Act, the Utah Rules of
Evidence, and case law. In order to successfully challenge this finding, the Claimant
"must demonstrate that the findings are not supported by substantial evidence when
viewed in light of the whole record before the court." Grace Drilling Co. v. Board of
Review, 776 P.2d 63, 67 (Utah Ct. App. 1989). The court should reject the Claimant's

appeal for his failure to marshal the evidence in support of his conclusion that the
findings were without foundation.

The burden is an extremely heavy one and the

Claimant has presented no evidence or arguments sufficient to overcome this burden.
In Crockett v. Crockett, 836 P .2d 818 (Utah Ct. App. 1992), this court refused to
entertain the appellant's factual challenges since the appellant failed to meet its
marshaling burden:
[The Appellant] has neither marshaled the evidence in support of the
finding nor demonstrated that the finding is clearly erroneous, but
instead cites only evidence that supports the outcome she desires. See
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Crookston v. Fire Ins. Exch., 817 P.2d 789, 800 (Utah 1991) (citing
only evidence favorable to one's position "does not begin to meet the
marshaling burden . . . . "). We therefore assume that the record
supports the finding of the trial court. Id. at 820. [Emphasis added]

This court expanded upon the appellant's burden to marshal the evidence in
Oneida/SLIC v. Oneida Cold Storage and Warehouse, Inc., 872 P.2d 1051 (Utah Ct. App.

1994):
Utah appellate courts do not take trial courts' factual findings lightly.
We repeatedly have set forth the heavy burden appellants must bear
when challenging factual findings. Id. at 1052.

The court reasoned that to successfully appeal a trial court's findings of fact,
"appellate counsel must play the devil's advocate. '[Parties] must extricate [themselves]
from the client's shoes and fully assume the adversary's position."' Id. at 1053, citing
West Valley City v. Majestic Inv. Co., 818 P.2d 1311, 1315 (Utah App. 1991). The Court

further explained that proper marshaling requires the challenger to:
. . . present in comprehensive and fastidious order, every scrap of
competent evidence introduced at trial which supports the very
findings the appellant resists. West Valley City v. Majestic Inv. Co.,
818 P .2d 1311, 1315 (Utah App. 1991 ); accord In re Estate of Bartell,
776 P .2d 885, 886 (Utah 1989); State v. Walker, 743 P .2d 191, 193
(Utah 1987); Commercial Union Assocs. v. Clayton, 863 P .2d 29, 36
(Utah App. 1993 ); Ohline Corp. v. Granite Mill, 849 P .2d 602, 604
(Utah App. 1993). Oneida at 1053.

Then, after an appellant has established:
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... every pillar supporting their adversary's position, they then "must
ferret out a fatal flaw in the evidence" and show why those pillars fail
to support the trial court's findings. West Valley City, 818 P .2d at
1314. They must show the trial court's findings are "so lacking in
support as to be 'against the clear weight of the evidence,' thus making
them 'clearly erroneous."' Bartell, 776 P.2d at 886 (quoting Walker,
743 P.2d at 193). Oneida at 1053.

The Claimant here has not met his marshaling burden. He has pointed to no
evidence in the record to show that the findings of the Board are so "against the clear
weight of the evidence" that they are "clearly erroneous." The record below is supported
by the evidence and entitled to a presumption of validity. See also Grace Drilling Co. v.
Board ofReview, 776 P.2d 63 (Utah Ct. App. 1989), where this court held

... the 'whole record test' necessarily requires that a party challenging
the Board's findings of fact must marshal all of the evidence
supporting the findings and show that despite the . . . contradictory
evidence, the findings are not supported by substantial evidence. Id. at
67-68.

In the unemployment case of Target Interact US, LLC v. Workforce Appeals Bd.,
2010 UT App 25 5 this court noted that the employer failed to marshal the evidence on
appeal stating:
we note that Target's briefing is deficient in several respects and ·that
these defects alone would be grounds for this court to decline to
disturb the Board's decision. Of particular concern is Target's failure to
marshal the evidence in support of the Board's decision. See generally
Martinez v. Media-Paymaster Plus/Church of Jesus Christ of Latterday Saints, 2007 UT 42, P 17, 164 P.3d 384 & n.3, 2007 UT 42, 164
P.3d 384 ("To successfully challenge an agency's factual findings, the
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party must marshall [sic] all of the evidence supporting the findings
and show that despite the supporting facts, and in light of the
conflicting or contradictory evidence, the findings are not supported
by substantial evidence." (alteration in original) (internal quotation
marks omitted)). Target's central disagreement with the Board's
decision is factual, and Target's failure to marshal the evidence in
support of the Board's decision impermissibly shifts the burden of
combing the record for supporting evidence onto this court.
In a separate concurring opinion in Target, Judge Voros wrote:
I concur in the result and in that portion of the memorandum decision
concluding that Target's briefing does not satisfy the requirements of
rule 24 of the Utah Rules of Appellate Procedure. While I agree that
Target's claims of error lack merit, I would affirm on the ground that
they are inadequately briefed.
The Board understands the Claimant is a pro se petitioner and may not be aware of
his marshaling burden.

Nevertheless, the Claimant has not met that burden.

The

Claimant first fails to include citations to the record in his outline of the "facts" of the
case.

In his argument, the Claimant only refers to the evidence and testimony in support

of his own conclusions and makes no effort to identify the evidence supporting the
Board's decision. The Claimant has not shown the evidence relied upon by the Board had
some "fatal flaw" or was "legally insufficient to support the finding" as required.
Therefore, this Court should decline to disturb the Board's findings.
CONCLUSION

The Court should find that substantial evidence in the whole record supports the
Board's determination that the Claimant failed to establish good cause for his decision to
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quit and that he failed to satisfy the equity and good conscience standard. Accordingly,
the Board requests that the Court affirm its decision and deny the Petitioner's appeal.
Respectfully submitted this

1~y of August, 2015.

A'Y / _____..
_;;'~N
Attorney for Respondent
Workforce Appeals Board
Department of Workforce Services
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ADDENDUM A

35A-4-405.

Ineligibility for benefits.

Except as otherwise provided in Subsection (5), an individual is ineligible for
benefits or for purposes of establishing a waiting period:
(1) (a) For the week in which the claimant left work voluntarily without good cause,
if so found by the division, and for each week thereafter until the claimant has performed
services in bona fide, covered employment and earned wages for those services equal to at
least six times the claimant's weekly benefit amount.
(b) A claimant may not be denied eligibility for benefits if the claimant leaves work
under circumstances where it would be contrary to equity and good conscience to impose a
disqualification.
(c) Using available infonnation from employers and the claimant, the division shall
consider for the purposes of this chapter the reasonableness of the claimant's actions, and
the extent to which the actions evidence a genuine continuing attachment to the labor
market in reaching a determination of whether the ineligibility of a claimant is contrary to
equity and good conscience.
(d) Notwithstanding any other subsection of this section, a claimant who has left
work voluntarily to accompany, follow, or join the claimant's spouse to or in a new locality
does so without good cause for purposes of Subsection ( 1).
(e) A claimant who has left work voluntarily to accompany or follow the claimant's
spouse to a new locality does so with good cause for purposes of this Subsection (1) and is
eligible to receive benefits if:
(i) the claimant's spouse is a member of the United States armed forces and the
claimant's spouse has been relocated by a full-time assignment scheduled to last at least
180 days while on:
(A) active duty as defined in 10 U.S.C. Sec. IOl(d)(l); or
(B) active guard or reserve duty as defined in 10 U.S.C. Sec. 101(d)(6);
(ii) it is impractical as determined by the division for the claimant to commute to the
previous work from the new locality;
(iii) the claimant left work voluntarily no earlier than 15 days before the scheduled
start date of the spouse's active-duty assignment; and
(iv) the claimant otherwise meets and follows the eligibility and reporting
requirements of this chapter, including registering for work with the division or, if the
claimant has relocated to another state, the equivalent agency of that state.

Amended by Chapter 315, 2013 General Session

ADDENDUM A
35A-4-406.

Claims for benefits -- Continuing jurisdiction -- Appeal -- Notice
of decision -- Repayment of benefits fraudulently received.

(4) (a) Any person who, by reason of his fraud, has received any sum as benefits
under this chapter to which he was not entitled shall repay the sum to the division for the
fund.
(b) If any person, by reason of his own fault, has received any sum as benefits under
this chapter to which under a redetermination or decision pursuant to this section he has
been found not entitled, he shall repay the sum, or shall, in the discretion of the division,
have the sum deducted from any future benefits payable to him, or both.
(c) In any case in which under this subsection a claimant is liable to repay to the
division any sum for the fund, the sum shall be collectible in the same manner as provided
for contributions due under this chapter.

Renumbered and Amended by Chapter 240, 1996 General Session

ADDENDUM A
35A-4-508.

Review of decision or determination by division -- Administrative
law judge -- Division of adjudication -- Workforce Appeals Board -Judicial review by Court of Appeals -- Exclusive procedure.

(8)(a) Within 30 days after the decision of the Workforce Appeals Board is
issued, any aggrieved party may secure judicial review by commencing an action in the
court of appeals against the Workforce Appeals Board for the review of its decision, in
which action any other party to the proceeding before the Workforce Appeals Board
shall be made a defendant.
(b) In that action a petition, that shall state the grounds upon which a review is
sought, shall be served upon the Workforce Appeals Board or upon that person the
Workforce Appeals Board designates. This service is considered completed service on
all parties but there shall be left with the party served as many copies of the petition as
there are defendants and the Workforce Appeals Board shall mail one copy to each
defendant.
(c) With its answer, the Workforce Appeals Board shall certify and file with the
court all documents and papers and a transcript of all testimony taken in the matter
together with its findings of fact and decision, in accordance with the requirements of
the Utah Rules of Appellate Procedure.
(d) The Workforce Appeals Board may certify to the court questions of law
involved in any decision by the board.
(e) In any judicial proceeding under this section, the findings of the Workforce
Appeals Board as to the facts, if supported by evidence, are conclusive and the
jurisdiction of the court is confined to questions of law.
(f) It is not necessary in any judicial proceeding under this section to enter
exceptions to the rulings of the division, an administrative law judge, Workforce
Appeals Board and no bond is required for entering the appeal.

(g) Upon final determination of the judicial proceeding, the division shall enter
an order in accordance with the determination. In no event may a petition for judicial
review act as a supersedeas.

Amended by Chapter 13, 1998 General Session

ADDENDUM A

63G-4-206. Procedures for formal adjudicative proceedings -- Hearing procedure.
(1) Except as provided in Subsections 63G-4-201(3)(d)(i) and (ii), in all formal
adjudicative proceedings, a hearing shall be conducted as follows:
(a) The presiding officer shall regulate the course of the hearing to obtain full
disclosure of relevant facts and to afford all the parties reasonable opportunity to present
their positions.
(b) On the presiding officer's own motion or upon objection by a party, the presiding
officer:
(i) may exclude evidence that is irrelevant, immaterial, or unduly repetitious;

(ii) shall exclude evidence privileged in the courts of Utah;
(iii)
may receive documentary evidence in the form of a copy or excerpt if
the copy or excerpt contains all pertinent portions of the original document; and
(iv)
may take official notice of any facts that could be judicially noticed
under the Utah Rules of Evidence, of the record of other proceedings before the agency,
and of technical or scientific facts within the agency's specialized knowledge.
(c) The presiding officer may not exclude evidence solely because it is hearsay.
(d) The presiding officer shall afford to all parties the opportunity to present
evidence, argue, respond, conduct cross-examination, and submit rebuttal evidence.
(e) The presiding officer may give persons not a party to the adjudicative
proceeding the opportunity to present oral or written statements at the hearing.
( f) All testimony presented at the hearing, if offered as evidence to be considered in
reaching a decision on the merits, shall be given under oath.
(g) The hearing shall be recorded at the agency's expense.
(h) Any party, at the party's own expense, may have a person approved by the
agency prepare a transcript of the hearing, subject to any restrictions that the agency is
permitted by statute to impose to protect confidential information disclosed at the hearing.
(i) All hearings shall be open to all parties.
(2) This section does not preclude the presiding officer from taking appropriate
measures necessary to preserve the integrity of the hearing.

Renumbered and Amended by Chapter 3 82, 2008 General Session

ADDENDUM A
R994-405-101. Voluntary Leaving (Quit) - General Information.
( 1) A separation is considered voluntary if the claimant was the moving party in
ending the employment relationship. A voluntary separation includes leaving existing
work, or failing to return to work after:
(a) an employer attached layoff which meets the requirements for a deferral under
R994-403- 108b(l)(c),
(b) a suspension, or
(c) a period of absence initiated by the claimant.

(2) Failing to renew an employment contract may also constitute a voluntary
separation.
(3) Two standards must be applied in voluntary separation cases: good cause and
equity and good conscience. If good cause is not established, the claimant's eligibility must
be considered under the equity and good conscience standard.

Notice of Continuation
May 16, 2013

ADDENDUM A
R994-405-102. Good Cause.
To establish good cause, a claimant must show that continuing the employment
would have caused an adverse effect which the claimant could not control or prevent. The
claimant must show that an immediate severance of the employment relationship was
necessary. Good cause is also established if a claimant left work which is shown to have
been illegal or to have been unsuitable new work.
( 1) Adverse Effect on the Claimant.
(a) Hardship.
The separation must have been motivated by circumstances that made the
continuance of the employment a hardship or matter of concern, sufficiently adverse to a
reasonable person so as to outweigh the benefits of remaining employed. There must have
been actual or potential physical, mental, economic, personal or professional harm caused
or aggravated by the employment. The claimant's decision to quit must be measured
against the actions of an average individual, not one who is unusually sensitive.
(b) Ability to Control or Prevent.
Even though there is evidence of an adverse effect on the claimant, good cause will
not be found if the claimant:
(i) reasonably could have continued working while looking for other employment,
(ii) had reasonable alternatives that would have made it possible to preserve the job
like using approved leave, transferring, or making adjustments to personal circumstances,
or,
(iii) did not give the employer notice of the circumstances causing the hardship
thereby depriving the employer of an opportunity to make changes that would eliminate the
need to quit. An employee with grievances must have made a good faith effort to work out
the differences with the employer before quitting unless those efforts would have been
futile.

(2) Illegal.
Good cause is established if the claimant was required by the employer to violate
state or federal law or if the claimant's legal rights were violated, provided the employer
was aware of the violation and refused to comply with the law.
(3) Unsuitable New Work.
Good cause may also be established if a claimant left new work which, after a short
trial period, was unsuitable consistent with the requirements of the suitable work test in
Section R994-405-306. The fact the claimant accepted a job does not necessarily make the
job suitable. The longer a job is held, the more it tends to negate the argument that the job
was unsuitable. After a reasonable period of time a contention the quit was motivated by
unsuitability of the job is generally no longer persuasive. The Department has an
affirmative duty to determine whether the employment was suitable, even if the claimant
does not raise suitability as an issue.
Notice of Continuation
May 16, 2013

ADDENDUM A
R994-405-103. Equity and Good Conscience.

(I) If the good cause standard has not been met, the equity and good conscience
standard must be considered in all cases except those involving a quit to accompany,
follow, or join a spouse as provided in R994-405-104. If there are mitigating
circumstances, and a denial of benefits would be unreasonably harsh or an affront to
fairness, benefits may be allowed under the provisions of the equity and good
conscience standard if the claimant:
(a) acted reasonably.
The claimant acted reasonably if the decision to quit was logical, sensible, or
practical. There must be evidence of circumstances which, although not sufficiently
compelling to establish good cause, would have motivated a reasonable person to take
similar action, and,
(b) demonstrated a continuing attachment to the labor market.
A continuing attachment to the labor market is established if the claimant took
positive actions which could have resulted in employment during the first week
subsequent to the separation and each week thereafter. An active work search, as
provided in R994-403- l l 3c, should have commenced immediately after the separation
whether or not the claimant received specific work search instructions from the
Department. Failure to show an immediate attachment to the labor market may not be
disqualifying if it was not practical for the claimant to seek work. Some circumstances
that may interfere with an immediate work search include illness, hospitalization,
incarceration, or other circumstances beyond the control of the claimant provided a
work search commenced as soon as practical.

Notice of Continuation
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R994-406-201.

Nonfault Overpayments.

( 1) If the claimant followed all instructions and provided complete and correct
information as required in R994-406-101 ( 1) and then received benefits to which he or she
was not entitled due to an error made by the Department or an employer, the claimant is
not at fault in the creation of the overpayment.
(2) The claimant is not liable to repay overpayments created through no fault of the
claimant except that the sum will be deducted from any future benefits.

Date of Enactment or Last Substantive Amendment
June 12, 2013

ADDENDUM A
R994-406-301. Claimant Fault.

(1) Elements of Fault.
Fault is established if all three of the following elements are present, or as provided in
subsection (3) and (4) of this section. If one or more elements cannot be established,
the overpayment does not fall under the provisions of Subsection 35A-4-405(5).
(a) Materiality.
Benefits were paid to which the claimant was not entitled.
(b) Control.
Benefits were paid based on incorrect information or an absence of information which
the claimant reasonably could have provided.
(c) Knowledge.
The claimant had sufficient notice that the information might be reportable.
(2) Claimant Responsibility.
The claimant is responsible for providing all of the information requested by the
Department regarding his or her Unemployment Insurance claim. If the claimant has
any questions about his or her eligibility for unemployment benefits, or the
Department's instructions, the claimant must ask the Department for clarification
before certifying to eligibility. If the claimant fails to obtain clarification, he or she will
be at fault in any resulting overpayment.
(3) Receipt of Settlement or Back-Pay.
(a) A claimant is "at fault" for the resulting overpayment if he or she fails to advise the
Department that grievance procedures are being pursued which may result in payment
of wages for weeks during which he or she claims benefits.
(b) If the claimant advises the Department prior to receiving a settlement that he or she
has filed a grievance with the employer and makes an assignment directing the
employer to pay to the Department that portion of the settlement equivalent to the
amount of unemployment compensation received, the claimant will not be "at fault" if
an overpayment is created due to payment of wages attributable to weeks for which the
claimant received benefits. If the grievance is resolved in favor of the claimant and the

employer was properly notified of the wage assignment, the employer is liable to
immediately reimburse the Department upon settlement of the grievance. If
reimbursement is not made to the Department consistent with the provisions of the
assignment, collection procedures will be initiated against the employer.
(c) If the claimant refuses to make an assignment of the wages claimed in a grievance
proceeding, benefits will be withheld on the basis that the claimant is not unemployed
because of anticipated receipt of wages. In this case, the claimant should file weekly
claims and if back wages are not received when the grievance is resolved, benefits will
be paid for weeks properly claimed provided the claimant is otherwise eligible.
(4) Receipt of Retirement Income.
Notwithstanding any other provision of this section, a claimant who could be eligible
for retirement income but does not apply until after unemployment benefits have been
paid, is "at fault" for any overpayment resulting from a retroactive payment of
retirement benefits. See R994-401-203( 1)( d) and (2)
(5) Correcting Earlier Weekly Claims.
If a claimant reports incorrect information about his or her income or earnings, the
claimant must immediately contact the Department to correct the information. A
claimant who contacts the Department to correct reported income is considered to be
"at fault" and is responsible for repaying any resulting overpayment even if at the time
the claimant filed the weekly claim for benefits he or she was unaware of the correct
income or earnings. A claimant who fails to contact the Department to correct
inaccurately reported earnings may be subject to fraud penalties under subsection
R994- 406-401.

Date of Enactment or Last Substantive Amendment
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UNEMPLOYMENT INSURANCE
NOTICE .... , · CLAIMANT ELIGIBILITY AND EMPLt,. _R CH~fNDUM B
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DATE MAILED: 3/3/15

EMPLOYER ACCOUNT#: 910108-0

STATE OF UTAH
DHRMADMIN
PO BOX 141531
SALT LAKE CITY UT 84114-1531

Notice: These decisions are made on this person's claim for benefits in accordance with Sections
35A-4-405 and 35A-4-307 of the Utah Department of Employment Security Act.

CLAIMANT NAME: KENNETH L GRAY
DECISION EFFECTIVE DATE: February 08, 2015

SSN: 528-44-5915

DECISION #1 - CLAIMANT'S ELIGIBILITY
This person quit because the work caused or aggravated his or her health problem, and there were no reasonable
alternatives available to resolve the problem. This person has either shown that continuing to work would have
caused an adverse effect which this person could not control or prevent, or that there were mitigating circumstances
and a denial would be unreasonably harsh or an affront to fairness and that this person had an immediate
attachment to the labor market. Therefore, this person is eligible for unemployment insurance benefits.
This person is eligible for unemployment insurance benefits because the reason for his or her voluntarily leaving
with your firm or organization was not disqualifying.
DECISION #2 · EMPLOYER CHARGE/NON-CHARGE

This person did not work for your organization until after his or her base period. Although you have chosen
reimbursable coverage, you are not liable for any benefits paid on his or her current claim. However, you will be
liable if he or she files a future claim using this work in a new base period. If you disagree with the eligibility
decision shown above, you must appeal now.
RIGHT TO APPEAL: If you believe either of these decisions is incorrect, appeal by mail to: Utah Department of
Workforce Services, Appeals Section, P.O. Box 45244, Salt Lake City, UT 84145-0244, or Fax (801} 526-9242, or
online at www.jobs.utah.gov/appeals/. Your appeal must be in writing and must be received or postmarked on or
before March 18, 2015. An appeal received or postmarked after March 18, 2015 may be considered if good cause
for the late filing can be established. Your appeal must be signed by you or your legal representative and show your
firm's name, the date mailed or sent by fax and the claimant's name and social security number. Also, please state
the reason for your appeal. A copy of your appeal will be sent to any other interested parties.

UTAH CLAIMS CENTER PHONE NUMBERS: S.L.: (801 )526-4400, Ogden: (801 )612-0877, Provo:
(801 )375-4067, Out of Area: (888) 848-0688.
EMP.#: 5557

REPR.: D Burnett
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DATE MAILED: 3/3/15

STATE OF UTAH

EMPLOYER ACCOUNT#: 910108-0

DHRM ADMIN
PO BOX 141531
SALT LAKE CITY UT 84114-1531
NOTICE: THE FOLLOWING DECISION IS MADE IN ACCORDANCE WITH SECTIONS 35-A-4-405 AND 35A-4-307 OF THE
UTAH EMPLOYMENT SECURITY ACT AND IS BASED UPON THE INFORMATION YOU SUBMITTED ON THE FOLLOWING
PERSON.
SSN: 528-44-5915

CLAIMANT NAME: KENNETH L GRAY
DECISION EFFECTIVE DATE: March 01, 2015

Your organization is liable for its share cl benefits on the above claim because the reason for his or her voluntary quit was
attributable to your firm and benefits would be allowed under good cause or equity and good conscience.
RIGHT TO APPEAL: II you believe this decision is incorrect, appeal by mail to: Utah Department ol Workforce Services, Appeals
Section, P.0. Box 45244, Salt Lake City, UT 84145-0244, or Fax (801) 526-9242, or online at www.jobs.utah.gov/appeals/. Your
appeal must be in writing and must be received or postmarked on or before March 18, 2015. An appeal received or postmarked
after March 18, 2015 may be considered if good cause for the late filing can be established. Your appeal must be signed by you or
your legal representative and show your firm's name the date mailed or sent by fax and the claimant's name and social security
number. Also, please state the reason lor your appeal. A copy of your appeal will be sent to any other interested parties.
REPR. D Burnett

PHONE: 526-4439

EMP.#: 5557

FAX: (801)526-9394
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Decision of Administrative Law Judge

Appellant

Respondent

STATE OF UTAH
DHRMADMIN
PO BOX 141531
SALT LAKE CITY UT 84114-1531

KENNETH L ORA Y
PO BOX 708244
SANDY UT 84070-8244

S.S.A. NO:

XXX-XX-5915

APPEAL DECISION:

CASE NO:

ECA

15-A-01784

The Department decision is reversed.
The Claimant is denied unemployment insurance benefits.
The Employer is a reimbursable employer.
A fault overpayment of $2,453 is established.

CASE HISTORY:
Appearances:
Issues to be Decided:

Employer/Claimant
35A-4-405(1)
35A-4-306 & 307
35A-4-406(4)

Voluntary Quit
Employer Charges
Fault Overpayment

The original Department decision allowed unemployment insurance benefits on the grounds the
Claimant voluntarily quit with good cause. Under the Department's decision for issue #22, the
Employer would be charged for benefits paid to the Claimant on a potential future claim. Under the
Department's decision for issue #24, the Employer's benefit ratio account would be charged for benefits
prud to the Claimant on this claim. The Employer is a reimbursable employer.

APPEAL RIGHTS: This decision will become final unless, within 30 days from March 27, 2015,
further written appeal is received by the Workforce Appeals Board (PO Box 45244, Salt Lake City, UT
84145-0244; FAX 801~526-9244; or online at http://www.jobs.utah.gov/appeals) setting forth the
grounds upon which the appeal is made.
FINDINGS OF FACT:
The Claimant is an experienced database administrator (DBA). The Claimant was hired by the State of
Utah's Department of Technology Services (DTS) in May 2014. The Claimant was responsible for
monitoring the Employer's systems in order to ensure that the systems are stable for other state agencies.
DTS monitors several reports to make sure systems and databases are operating correctly every morning
and throughout the workday. DBA's are required to monitor these systems and document their tasks.
In December 2014, the Employer found several errors which could have been prevented or detected
within the scope of the Claimant's job duties. Upon reviewing these errors, the Employer found
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discrepancies between what the Claimant documented and what tasks were actually perfonned. On
December 12, 2014, the Claimant was told about these discrepancies and he was instructed to track his
daily monitoring using a spreadsheet designed by the supervisor so that the Employer cou1d ensure that
the assigned tasks were in fact completed. The Claimant was also instructed to paste a time stamp of his
review for certain· tasks. The Claimant disagreed with the supervisor's methodology for tracking his
daily duties. The Claimant felt that the tracking sheet would require too much clerical work. The
Claimant refused to perform these duties. The supervisor estimated that performing his regular tracking
duties and then documenting his progress should take about two hours per day in total. The new duties
would not require consecutive hours of typing.
Around this time, the Claimant filed an age discrimination complaint against the Employer. The human
resources department investigated the complaint and found that the allegations made by the Claimant
were unfounded.
On December 30, 2014, upper management met with the Claimant because he chose not to comply with
his supervisor's instructions from the December 12, 2014, meeting. The Employer's expectations were
reiterated to the Claimant, including the requirement to track his monitoring activities with a time stamp.
On January 7, 2015, the Claimant informed the Employer that he did not feel that its request to track his
daily monitoring was consistent with the regular scope of his assigned duties. Toe Claimant indicated
that his arthritis would not allow him to perfonn two consecutive hours of clerical work. Management
submitted the Claimant's complaint to the human resources department. The human resources
department sent the Claimant an application for an accommodation under the Americans with
Disabilities Act (ADA). The Claimant did not want to submit an ADA request because he felt that he
would be making false statements. The Claimant agrees with his doctor's assessment that he could not
do consecutive hours of typing.
On January 9, 201 S, the director issued the Claimant a warning where he was instructed to complete the
duties assigned to him effective December 12, 2014, and that failure to comply would result in
corrective action. The Claimant did not intend on complying with the Employer's request and he did not
intend to submit an ADA request. The Claimant assumed that by not complying he would be discharged
and he did not want a discharge on his work record. On January 12, 2015, the Claimant submitted his
resignation letter to the Employer indicating that·his last day would be February 6, 2015. The Employer
accepted the resignation and paid the Claimant his regular wages through February 6, 2015. The
Claimant's last day worked was January 12, 2015.
The Claimant did not have another offer of work at the time of separation. The Claimant reopened his
unemployment claim on February 6, 2015.
The Claimant has been paid $2,453 in benefits for the period of February 8, 2015, through March 21,
2015. The Claimant told the Department that the Employer significantly changed his job duties and that
he could not perfonn the new duties due to medical restrictions.

REASONING AND CONCLUSIONS OF LAW:
Separation
The unemployment insurance rules pertaining to Section 35A-4-405(2)(a) of the Utah Employment
Security Act provide, in pertinent part:

156

. 3-

Kenneth L. Gray

R994-405-204.

ADDENDUM C

Quit or Discharge.

The circumstances of the separation as found by the Department determine whether it
was a quit or discharge. The conclusions on the employer's records, the separation
notice, or the claimant's report are not controlling.
(1)

Discharge Before Effective Date of Resignation.

(a)

Discharge.

If a claimant notifies the employer of an intent to leave work on a definite date, and
the employer ends the employment relationship prior to that date, the separation is a
discharge unless the claimant is paid through the resignation date. Unless there is some
other evidence of disqualifying conduct, benefits will be awarded.
(b)

Quit.

If the claimant gives notice of an intent to leave work on a particular date and is paid
regular wages through the announced resignation date, the separation is a quit even if the
claimant was relieved of work responsibilities prior to the effective date of resignation.
A separation is also a quit if a claimant announces an intent to quit but agrees to continue
working for an indefinite period, even though the date of separation is determined by the
employer. The claimant is not considered to have quit merely by saying he or she is
looking for a new job. If a claimant resigns but later decides to stay and announces an
intent to remain employed, the reasonableness of the employer's refusal to continue the
employment is the primary factor in determining whether the claimant quit or was
discharged. If the employer had already hired a replacement, or had taken other action
because of the claimant's impending quit, it may not be practical for the employer to
allow the claimant to rescind the resignation, and it would be held the separation was a
quit.
The Claimant quit. Although the Claimant was relieved of his duties immediately after he resigned, the
Employer honored the notice period by paying the Claimant his regular wages through his intended quit
date. As a result, the Claimant is considered the moving party in this separation of employment, an dit
will be reviewed as a voluntary quit.
Section 35A-4-405{l) of the Utah Employment Security Act provides that an individual is ineligible for
benefits or for purposes of establishing a waiting period if the Claimant left work voluntarily without
good cause or if a denial of benefits would not be contrary to equity and good conscience. The
unemployment insurance rules pertaining to this section provide, in part:

R994-405-102.

Good Cause.

To establish good cause, a claimant must show that continuing the employment
would have caused an adverse effect which the claimant could not control or prevent.
The claimant must show that an immediate severance of the employment relationship was
necessary. Good cause is also established if a claimant left work which is shown to have
been illegal or to have been unsuitable new work.
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Adverse Effect on the Claimant.

(a)

Hardship.

ADDENDUM C

The separation must have been motivated by circumstances that made the
continuance of the employment a hardship or maner of concern, sufficiently adverse to a
reasonable person so as to outweigh the benefits of remaining employed. There must
have been actual or potential physical, mental, economic, personal or professional harm
caused or aggravated by the employment. The claimant's decision to quit must be
measured against the actions of an average individual, not one who is unusually sensitive.
(b)

Ability to Control or Prevent.

Even though there is evidence of an adverse effect on the claimant, good cause will
not be found if the claimant:
(i)
reasonably could have continued working while looking for other
employment,
(ii)
had reasonable alternatives that would have ma.de it possible to preserve the
job like using approved leave, transferring, or making adjustments to personal
circumstances, or,

(iii) did not give the employer notice of the circwnstances causing the hardship
thereby depriving the employer of an opportunity to make changes that would eliminate
the need to quit. An employee with grievances must have made a good faith effort to
work out the differences with the employer before quitting unless those efforts would
have been futile.
(2)

Illegal.

Good cause is established if the claimant was required by the employer to violate
state or federal law or if the claimant's legal rights were violated, provided the employer
was aware of the violation and refused to comply with the law.
(3)

Unsuitable New Work.

Good cause may also be established if a claimant left new work which, after a short
trial period, was unsuitable consistent with the requirements of the suitable work test in
rule R994-405-306. The fact the claimant accepted a job does not necessarily make the
job suitable. The longer a job is held, the more it tends to negate the argument that the
job was unsuitable. After a reasonable period of time a contention the quit was motivated
by unsuitability of the job is generally no longer persuasive. The Department has an
affinnative duty to determine whether the employment was suitable, even if the claimant
does not raise suitability as an issue.
The Claimant quit because he felt that he was given an unreasonable request by the Employer. On
December 12, 2014, the Employer asked him to document and track his monitoring activities because of
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recent errors. It also found discrepancies in the Claimant's work. He reported that he completed a task
when the task was not entirely completed and/or the Employer's systems did not match what the
Claimant originally reported. DTS has a rightful interest in monitoring the work of its employees in
order to ensure that its mission as an agency is fulfilled. DTS should be able to expect that its
employees will complete their assigned duties in an accurate and timely manner. DTS has a right and
responsibility to coach employees when there is a failure to comply or some other work deficiency.
DTS should be able to expect that its employees will submit to the Employer's reasonable requests.
The Employer's request on December 12, 2014, was reasonable. It needed to ensure that the Claimant's
work was completed. Consistent with other duties assigned, the Claimant was asked to docwnent his
progress and provide a time stamp of when the job was completed. The Claimant disagreed with the
Employer's reasoning and methodology because he believed the Employer's system already provided
the information it was requesting. He also felt that the new task was adding two hours of clerical work.
As the Employer abundantly pointed out during the hearing, the majority of the Claimant's duties would
be monitoring the system. The time and effort to document his progress on a tracking sheet would be
minimal and it would not constitute a significant change in his assigned duties. The Claimant's
argument that his job description changed and that the Employer's request was unreasonable is without
merit. Although the Claimant believed there was a better way to reach the same end goal, he should
have complied with the Employer's reasonable request.
The Claimant argues that he could not complete the assigned duties due to a medical restriction. It has
not been shown that the tracking sheet would present a hardship to the Claimant. However, even if it
was established that the Claimant would experience a hardship because of a medical issue, he failed to
exhaust his alternatives to quitting. The Employer gave him the opportunity to seek accommodation
under ADA. He chose not to pursue this alternative because he believed he would have to make false
statements in this application. The Claimant's argument is unfounded and not logical. The Employer
was not requesting that the Claimant provide any type of misrepresentation in order to gain an
accommodation. An accommodation would be considered if justified by sufficient medical proof. In
this case, the Claimant chose not to provide the Employer with any medical proof of a medical condition
which would prevent him from completing the assigned duties. He chose not to pursue an ADA
accommodation because he considered the Employer's request on December 12, 2014, to be a violation
of law. Again, the Claimant has failed to show that the Employer violated any law.
Lastly, the Claimant quit to avoid potential disciplinary action. The unemployment insurance rules
pertaining to Section 35A-4-405(1) of the Utah Employment Security Act provide, in pertinent part:
R994-405-106.

(3)

Quit or Discharge.

Leaving Work Because of a Disciplinary Action.

If the disciplinary action or suspension was reasonable, leaving work rather than
submitting to the discipline, or failing to return to work at the end of the suspension
period, is considered a quit unless the claimant was previously disqualified as a result of
the suspension.
The Claimant asswned he would be discharged after January 9, 2015, since he had no intention of
complying with the Employer's instructions. He was not told that he would be discharged. He was told
that he would be disciplined if he failed to comply. Quining to avoid potential discipline does not
establish good cause.
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The Claimant chose not to comply with the Employer's instructions on December 12, 2014. He did not
feel the Employer's actions to be lawful but he has failed to meet his burden in establishing any
misconduct by the Employer. He argues that he physically could not complete the assigned duties but
he has failed to show that the duties were outside his physical abilities. He also failed to show that he
exhausted his alternatives to quitting when he chose not to pursue an ADA accommodation. He quit to
avoid potential discipline but such action is disqualifying in this case. He reasonably could have
continued working until he found a new job. The Claimant has failed to establish a hardship that
outweighed the benefits of remaining employed.
The task assigned on December 12, 2014, is not a significant change to the Claimant's duties or job
description and it does not constitute a new offer of work. as a result. The work is suitable based on the
length of employment. There is no evidence of any illegal activity. Good cause in quitting has not been
established.
The unemployment insurance rules pertaining to Section 35A-4-405(1) of the Utah Employment
Security Act provide, in pertinent part:
R994-405-103.

Equity and Good Conscience.

(1)
If the good cause standard has not been met, the equity and good conscience
standard must be considered in all cases except those involving a quit to accompany,
follow, or join a spouse as provided in R994-405-J04. If there are mitigating
circumstances, and a denial of benefits would be unreasonably harsh or an affront to
fairness, benefits may be allowed under the provisions of the equity and good conscience
standard if the claimant:
(a)

acted reasonably.

The claimant acted reasonably if the decision to quit was logical, sensible, or
practical. There must be evidence of circumstances which, although not sufficiently
compelling to establish good cause, would have motivated a reasonable person to take
similar action, and,
(b)

demonstrated a continuing attachment to the labor market.

A continuing attachment to the labor market is established if the claimant took
positive actions which could have resulted in employment during the first week
subsequent to the separation and each week thereafter. An active work search, as
provided in R994-403-1 l 3c, should have commenced immediately after the separation
whether or not the claimant received specific work search instructions from the
Department. Failure to show an immediate attachment to the labor market may not be
disqualifying if it was not practical for the claimant to seek work. Some circumstances
that may interfere with an immediate work search include illness, hospitalization,
incarceration, or other circumstances beyond the control of the claimant provided a work
search commenced as soon as practical.
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The Claimant failed to show that he quit due to mitigating circumstances that would cause a reasonable
person in his position to quit before securing new employment. The Claimant's arguments are
unfounded. He did not exhaust his alternatives to quitting. Therefore, he has failed to show that his
decision to quit was logical, reasonable, or practical.
Based upon the preponderance of the evidence, the Claimant quit his job for a disqualifying reason.
Therefore, benefits must be denied. The Employer is a reimbursable employer and a decision
concerning any charges to its benefit ratio account will not be reached here, as a result.
Overpayment

Because benefits have been denied, an overpayment of $2,453 must be established. It must then be
detennined if the Claimant was at fault for receiving benefits to which the Claimant was not entitled.
Fault is established if the Claimant incorrectly received benefits based on providing incorrect
information or an absence of information that the Claimant could have reasonably provided and the
Claimant had sufficient notice that the information might be reportable.
The Claimant told the Unemployment Division with the Department of Workforce Services that the
Employer illegally changed the scope and duties of his job and that it created a hardship because of a
medical issue. The Claimant's allegations have not been substantiated by competent or compelling
evidence. As a result, the Claimant is at fault in receiving $2,453 in benefits for the period of February
8 to March 21, 2015.

DECISION AND ORDER:
Separation

The original Department decision allowing the payment of unemployment insurance benefits, pursuant
to Section 35A-4-405()) of the Utah Employment Security Act, is reversed. Benefits are denied
effective February 8, 2015, and continuing until the Claimant has returned to bona fide covered
employment, earned six times the Claimant's weekly benefit amount, and is otherwise eligible..
Overpayment

fault overpayment of $2,453 is established pursuant to Section 35A-4-406(4) of the Utah Employment
Security Act. This represents benefits paid to the Claimant for the period of February 8, 2015, through
March 21, 2015. If the Claimant is unable to repay the total amount immediately, the Claimant should
contact the Collections Unit at 801-526-9235 or write to PO Box 45288, Salt Lake City UT 84145-0288.
A

Administrative Law Judge
DEPARTMENT OF WORKFORCE SERVICES
Issued and Sent:
RR/ap

March 27, 2015
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WORKFORCE APPEALS BOARD
Department of Workforce Services
Division of Adjudication

Form BRDEC

Issue 22

KENNETH L. ORAY, CLAIMANT
S.S.A. No. XXX-XX-5915
Case No. 15-B-00183
STATE OF UTAH,
EMPLOYER

DECISION OF WORKFORCE APPEALS BOARD:
The decision of the Administrative Law Judge is affirmed.
Benefits are denied.
The fault overpayment of $2,453 remains in effect.
HISTORY OF CASE:
In a decision dated March 27, 2015, Case No. 15-A-01784, the Administrative Law Judge reversed
a Department decision and denied unemployment insurance benefits to the Claimant effective
February 8, 2015.

JURISDICTION OF WORKFORCE APPEALS BOARD:
The Workforce Appeals Board has authority to review the Administrative Law Judge's decision
pursuant to §35A-4-508(4) and (5) of the Utah Employment Security Act and the Utah
Administrative Code (1997) pertaining thereto.

CLAIMANT APPEAL FILED: April 6, 2015.
ISSUES BEFORE WORKFORCE APPEALS BOARD AND APPLICABLE PROVISIONS
OF UTAH EMPLOYMENT SECURITY ACT:
l.

Did the Claimant have good cause to quit his employment pursuant to provisions of §35A-4405( l )?

2.

1s it contrary to equity and good conscience to deny unemployment insurance benefits
pursuant to the provisions of §35A-4-405(1)?

3.

Was the benefit overpayment correctly established pursuant to §35A-4-406(4)?

FACTUAL FINDINGS:
The Claimant's manager told the Claimant the new monitoring tasks would take one to two hours
per day. The manager and the Claimant's supervisor later told the Claimant he would not be typing
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steadily for those one or two hours. With that correction, the findings of fact of the Administrative
Law Judge are adopted in full.
REASONING AND CONCLUSIONS OF LAW:
The Claimant worked for this Employer from May 2014 through January 20 I5 as a database
administrator (DBA). He quit because he believed the Employer changed his job duties to include
"two hours of clerical work a day" which he could not physically do and was not in his job
description. The Administrative Law Judge denied benefits and the Claimant filed this appeal.
On December 12, 2014, the Claimant met with his supervisor and a manager and was told he
would need to "track his daily monitoring ... by pasting a time stamp of his review for certain
tasks" on a spreadsheet. The Claimant testified this task was a clerical function which would
require him to type two hours per day. He also testified he has arthritis in his hands and his doctor
has told him not to type, and that because of his arthritis, it would take him more like fow- hours
per day to complete these new "clerical" functions.
The Employer's witnesses testified the Claimant was told to enter the time stamp because he was
not performing his job duties up to expectation. The witness testified the Claimant was indicating
that the tasks had been completed but the Employer found evidence the tasks were not completed.
By asking the Claimant to time stamp his daily monitoring, the Employer had more confidence the
monitoring would be completed.
The Claimant's supervisor testified that after the Claimant complained, he evaluated the new
monitoring task by performing the functions himself. He found putting a time stamp on completed
tasks would require the Claimant to type an average of 550 characters per day. He testified it took
him, the supervisor, 30 to 45 minutes per day to complete the tasks. The supervisor testified that
550 characters was far less than many of the typed statements, appeals and responses filed by the
Claimant.
Mr. Burton, the IT Director assigned to the Utah Department of Transportation, where the
Claimant worked, apparently wrote the Claimant telling him the monitoring should take him only
one to two hours a day "depending on the nwnber of errors to resolve." The Claimant's supervisor
pointed out that th.is tirneframe was for all the tasks assigned in December 2014, but "a very small
amount of those two hours would be typing." The Claimant did not rebut any of that evidence.
The Administrative Law Judge quoted in full the rules pertaining to a voluntary job separation. To
establish good cause, the Claimant has the burden to prove the work created a hardship he was
unable to control or prevent and he acted reasonably in quitting. In the alternative, the Claimant
must show that a denial of benefits is an affront to fairness under equity.
The Claimant testified he was being required to perfonn tasks he could not do, namely typing, and
tasks that were outside of his job description as a DBA. There is insufficient evidence to support a
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finding the Claimant could not do the typing he was assigned to do in December 2014. While it is
true he had a letter from his doctor, there is other evidence in the file that shows the Claimant does
type and 550 characters per day is not excessive given his job. It is also not considered to be
clerical work. A number of jobs, perhaps the majority of white collar jobs, require employees to
perfonn some tasks that include typing into a computer, whether it be emails, filling out time
sheets, memorandwns or exchanging messages with other employees via an instant messaging
system. It is difficult to imagine that a DBA would not be required to do some typing as part of
the job.

The Claimant has consistently exaggerated the amount of typing that would need to be done with
the new assignments. The letter from the Claimant's doctor states the Claimant should "strictly
avoid prolonged repetitive movements of his hands, fingers and writs such as is involved in typing
for extended period." His doctor did not address the situation involved with this job. There is no
evidence the doctor knew this new assignment would require the Claimant type 20 to 30 minutes
over the course of an eight hour day. Typing 20 to 30 minutes a day, or an average of 550 key
strokes, does not involve "prolonged repetitive movements'' nor does it involve typing for an
extended period of time. The letter from the Claimant's doctor does not say the Claimant could not
do this job.
The Claimant argues on appeal that the Employer imposed an "illegal demand." He seems to
argue it was illegal because he could not physically perfonn the tasks. The change in the
Claimant's tasks was not illegal and the Claimant failed to prove he was unable to perfonn the job
duties. Typing 20 to 30 minutes did not create a hardship. The Claimant failed to show that the
new tasks he was asked to perfonn were a hardship.
The Claimant testified, and argues on appeal, that he would have been discharged had he refused
to perform the "clerical tasks." In support of his argument the Claimant states management told
him he would be subject to a "corrective action" if he did not perfonn the new job duties. 1 He
argued a corrective action is a discharge. It is not. See R4 77-11 -3 of Utah code annotated. And as
the Claimant points out, the Employer had not established formal performance standards so had the
Employer put the Claimant under a corrective action plan he could have filed a grievance.
Additionally, if the Claimant believed he could not perform the duties assigned in December, he
had an obligation to request an accommodation under the Americans with Disabilities Act (ADA).
The Claimant testified he did not request an accommodation because he considered it would be
dishonest to do so. The Claimant did not adequately explain why he thought it would be dishonest
1

The Employer's witnesses testified the Claimant did not tell anyone about his problem with
arthritis until January 7, 2015. The Employer immediately referred the matter to its HR
department for resolution. On January 9, 2015, the HR department sent the Claimant forms to
complete so the Employer could evaluate the need for an accommodation. Apparently the
Claimant did not complete or return the forms but rather tendered his resignation on January 11,
2015.
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to seek an ADA accommodation. Perhaps it was because according to his doctor's letter, he did
not need an accommodation, If the Claimant could not perform the job duties as modified in
December, he had an obligation to seek an ADA accommodation. He had the ability to control or
prevent any imagined hardship he believed he faced.
A denial of benefits is not an affront to fairness under equity. The Claimant testified repeatedly he
had a perfect work record with this company up to December 2014. The evidence does not
support that allegation. The Claimant's supervisor testified he made mistakes throughout his
employment and he was told of those mistakes throughout his employment. The Claimant
admitted he made mistakes. The Claimant did not present the type of mitigating circumstances
contemplated under equity and good conscience. The Claimant complained that the Employer
wanted things done its way and he would still be working if the Employer had been willing to bend
on this issue. The Employer's witnesses explained why the new monitoring requirements and date
stamping were necessary. Had the Claimant requested an ADA accommodation and had it been
granted, and the Claimant had been able to prove the Employer was requesting tasks beyond that
accommodation, the result here might have been different. But as it is, the Claimant decided to
quit before even trying to do the new assignments or seek accommodation. The Claimant failed to
meet the standards of equity and good conscience.
The Claimant argues on appeal the Employer violated the DHRM rules by not allowing him to file
a grievance objecting to the change in his job duties before it takes effect. The change in the
Claimant's assigned duties was not significant, as required under R477-3-3, and nothing prohibited
the Claimant from filing for a "classification review" or a grievance. If the Claimant had done so,
and then been discharged, the result here might have been different. As is, there is no evidence the
Employer intended to discharge the Claimant.
The Claimant argues he would have been discharged. There is no evidence in the record, except
for the Claimant's self-serving declarations, that he would have been fired. He had several options
short of quitting and the Employer did not intend to discharge him. It simply was trying to find a
way to verify he was doing his job as a OBA. The Claimant did not act reasonably under the good
cause rule or the relaxed standards of equity.
When the Claimant filed his initial claim for benefits he told the Department that the Employer
retaliated against him because he filed a discrimination complaint, that he physically could not do
the additional job duties assigned in December 2014 and that he went to the Employer to try and
solve the problem before he left. Based on that infonnation the Department allowed benefits and
the Claimant was paid a total of $2,453 in unemployment benefits. Because some of the
information the Claimant provided to the Department when that decision was made could not be
substantiated, and were likely untrue, the Claimant was not eligible for benefits thereby creating a
fault overpayment of the amounts received. Because he did not accurately describe the issues
resulting in his decision to quit this is a fault overpayment.
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With these additions. the reasoning and conclusions of law of the Administrative Law Judge are
adopted in full.

DECISION:
The decision of the Administrative Law Judge denying unemployment insurance benefits to the
Claimant effective February 8, 2015, pursuant to the provisions of §JSA-4-405(1) of the Utah
Employment Secmity Act, is affirmed.
The fault overpayment in the amount of $2,453, established pursuant to §35A-4-406(4) of the Act,
remains in effect.

APPEAL RIGHTS:
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. 0. Box 140230, Salt
Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board, Department
of Workforce Services and any other party to the proceeding as Respondents. To file an appeal
with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ of Review
setting forth the reasons for appeal, pursuant to §35A-4-508(8) of the Utah Employment
Security Act; §630-4-401 of the Utah Administrative Procedures Act; and Rule 14 of the Utah
Rules of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by
Rules 9 and 24-27, Utah Rules of Appellate Procedure.

~OARD
Date Issued: April 30, 2015
111/CN/DW/RR/sp/ja/cd
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CERTIFICATE OF SERVlCE
I hereby certify that I caused a true and correct copy
of the foregoing DECISION to be served upon the following on
April 30, 2015, by mailing the same, postage prepaid, United
States mail to:
STATE OF UTAH
DHRMADMIN
PO BOX 141531
SALT LAKE CITY UT 84114-1531
I hereby certify that I caused a true and correct copy
of the foregoing DECISION to be served upon the following on
April 30, 2015, by transmitting it electronically to:
KENNETH L GRAY
PO BOX 708244
SANDY UT 84070-8244

ECA
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Claim for Unemployment Benefits

Form: 601-A
Created Dt: 02/06/2015
Have you:

xxx-xx-5915
GRAY, KENNETH L

Eligibility Information

Applied for or receiving retirement or disability?
Applied for or receiving Social Security benefits?
Receive worker's comp during the past 3 years?
Received or entitled to receive vac/sev pay?
Attended school/training or to start within two weeks?
Applied for benefits from railroad or other state?
Are you self employed, operate a farm, officer of corp?
Have you worked any day this week?
Have you worked 40 or more hours this week?

N
y
N
N
N
N
N
y
y

Are you able and available for full-time work?
Does any condition prevent you from accepting FT work?
Do you obtain work through a union hiring hall?
Union Number:
Do you have a recall date within 1Oweeks?
Will you be working at least 40 hours?
Number of weeks until you return to full time work:
Are you out of work for seasonal cond or lack of tourism?
Did you normally work 40 hrs a wk on a seasonal basis?

y

Have you refused any job offers or temporary work?

N

N
N

0
N
0
N

Employment History (default order is by "End Date")
Employer 1
Employer ID
Emolover Name
OBA Name
Address line 1
Address line 2
City/ST/Zip

!
9101080
STATE OF UTAH
STATE OF UTAH
DHRM ADMIN
PO BOX 141531
SALT LAKE CITY UT 841141531

Beqin Date
End Date
Seo Reason

05/19/2014
02/06/2015
DC

Phone Nbr

(801) 538-3742

I

Your claim is effective 02/08/15.
Su reclamo es efectivo 02/08/15.
Direct Deposit into your bank account is the department's recommended payment method. Your benefit payments
wifl be deposited into the debit card account or your direct deposit account that you previously authorized. If you
want to cancel, set-up, or change direct deposit for your account, a form will be mailed to you to complete and return.
You may set-up or change your payment method anytime on the internet at jobs.utah.gov by selecting "Change
Payment Method".

El dep6sito directo en su cuenta bancaria es el metodo de pago recomendado para el departamento. Sus beneficios
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Claimant Name:

KENNETH L GRAY

Claimant SSN:

xxx-xx-5915

Created By:

SYS WEB/IVR • 02/06/15

Print Date: 03/13/15

Answer modified?

Emprid:

910108-0

Empr

STATE OF UTAH

WS Name: STATE OF UTAH

Address:

DHRM ADMIN

Address:

DHRM ADMIN
PO BOX 141531

PO BOX 141531

City/ST/Zip: SALT LAKE CITY, UT 84114-1531
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City/ST/Zip:SALT LAKE CITY, UT 84114-1531

Phone:

(801) 538-37 42

Phone:

Start DI:

05/19/14 End DI: 02/06/15

Pro Athlete:

No

Cleared on PBY:

RFS:

DC - Discharge

Send Med Form:

No

Clmt Earn 6xWBA:

Yes

Web Information
What is the name and title of the person who fired or discharged you?

David Burton

DTS Manager

Explain what happened, including the final incident, that caused you to be fired or discharged:
Since I filed an age discrimination complaint with my supervisor in November 2014, followed by an official
complaint with UALD, there has been a steady stream of negative accusations from Jake Payne and his
supervisors, Gary Nelson and David Burton, but there was nothing negative said about my work prior lo the filing
of the complaints.
Jake Payne has known for several months that I have a chronic (documented) medical history of debilitating
arthritis in my hands and fingers, but as a recent retaliatory demand, he insisted that I replace about half_ ot my
daily work (database administration) with a new clerical assignment, knowing that prolonged typing and data entry
is difficult and contraindicated for a person with severe arthritis in lhe hands and fingers.
Legitimale database administralion does not now and never has required prolonged
data enlry, as my job description attests .. My condition of arthritis is not an obstacle to
performing any and all professional dalabase administration tasks; prolonged data entry,
however, is debilitating and extremely difficult.
As retaliation, Jake Payne insisted that I alone must engage in the useless time-wasting task of duplicating. data
from one superior format to another inferior design. Jake Payne purposely altered the lead database
administralion position I was offered in May 2014 into a low-level clerical position, with the threat that I would be
fired if I could nol do this
prolonged useless duplicative data entry.
When Mr. Payne's manager, David Burton, filed an official notice in my state. personnel file, stating I would. be
subjected to "disciplinary action" if I did not engage in and complete the intensive manual data entry task every
day, I had no choice but to. give notice of my resignation.
Whal could you have done to prevent the incident or situation that caused you to be fired or discharged?
To stop the harassment and/or to prove that the impossible assignment is retaliation,
I repeatedly. made three reasonable and prudent requests to Jake Payne and David Burton, as follows:
(1) I told Jake Payne I could make photocopies of the existing automatic monitoring screen displays provided by
the. Oracle software to. meet his demand that the. data be copied Into his. contrived format dally. Jake. Payne
rejected that option with no. explanation. The automatic monitoring screen displays are far. superior, more relevant
and useable.
(2) I suggested Jake Payne could distribute the daily data entry assignment among all five database
administrators to minimize. [my) resulting Inflamed arthritis. He rejected that option with no. explanation.
{3) I suggested Jake. Payne require all database administrators to. enter data in his. spreadsheets and. meet to
discuss the value and deficiencies of his new spreadsheets before adopting this time-wasting routine .. He rejected
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State:, .;nt: SP - Separation (Dischar~ ,
Claimant Name:

KENNETH L GRAY

Claimant SSN:

xxx-xx-5915

Created By:

SYS WEB/IVR - 02/06/15

ADDENDUM E
Print Date: 03/13/15

that option with no explanation. In actual fact his spreadsheets are without any demonstrable value; other
database administrators.were not required lo engage in this useless redundant task and even refused to do so.
What was the date the final incident occurred?
01/09/15
Were you told to change. or improve. your. job performance?

No

Did you receive any warning before being fired or discharged?

No

If yes, how were you warned?
When?
Whal were you told?

Were. you fired or discharged for violating a company policy?

No

If yes, did you know about the policy?
Have other. employees been fired or discharged for the same reason?
How did you violate the. policy?

Were you. fired or discharged for attendance problems?
If. yes, how many times were. you late or absent?

No

O

Did you. always call your employer when absent or late?
Were. you fired or discharged for any alleged Illegal activity?

No

If yes,. what illegal activity were. you accused of?

Have you been charged with a crime. relating. to being fired or. discharged?

No

If. yes, what is the current status of. this charge?

Have you admitted guilt or been convicted in a court for this activity?
What other facts. would you like to. present about being fired or discharged?
.. 1. began work with DTS. (Data Technology SeNices), assigned to. Utah Department of
Transportation (UDOT), on May 19, 2014, and I received no. negative feedback for my
efforts and my database administration work in May, June, July, August, September,
October. and November. However, since I filed my first age discrimination complaint with
Jake Payne in November, there has been a steady stream of negative accusations and unjustified demands from
Jake Payne and his supervisors, Gary Nelson and David Burton.
They were intent on. building a case against me to support the termination of my employment, even to. the. extent
of invading the privacy of an employee's. irrelevant physical. ailment.. They. seem to. be preoccupied with linding
fault with me, apparently as. a smokescreen to avoid any liability. UALD may find against this department in
forthcoming hearings-••or litigation.
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Comment Created By: SYS WEB/IVR · 02/06/15@ 06:33 PM
What was your rate of pay? 33 per Hourly
Comment Created By: Anthony Knight• 02/23/15@ 11 :52 AM
Clmt filed an age discrimination claim with UALD and there is a hearing next week. This decision might not occur
for 6-8 months. Did report age discrimination to HR, didn't hear anything back. Will send a document detailing
his complaint via e-mail.
Comment Created By: Anthony Knight• 02/24/15@ 02:16 PM
Spoke with Angel Abbott and Lareen Weiss, HR, about this. Clmt was interviewed on 1/6/15 and they asked him
about specific things that were said to him, and who said them, and the Clml could not cite. specifics. Clmt
referred to other DBAs as "the younger DBAs" in his own correspondences, this was never something he was
called. David Burton, the Clmt's director, stated the data entry tasks given were not punitive, they were
necessary for the health of the system. Clmt was sat down on 12/12/14 and talked to about some. major
mistakes (21 points) the Clmt as making, which was not a warning, this could have led. to the complaint. Up to
that they thought it was more of a learning curve issue. IT Director knew they had to start documenting things
formally. Clmt stopped doing his work, spent a lot of his time writing letters of apology and explanation to the
management team. Clmt got a letter of warning on 1/9/15, and 1/11/15 the Clmt submitted his VO letter. During
his interview he was asked if he could complete certain tasks, and knew what was needed. Jake Payne created
the job for the new OBA who. needed to physically do the tasks the Clmt was being asked to do. This was to take
these duties off of Mr. Payne's plate. Other DBAs had their own system monitoring duties. The Clmt was not
singled out. Was told there was no increase in the volume of the manual entry data work from July onward.
They had a date stamp process into the logs to show who had gone into the systems, a 2 click process of a cut
and pasted date, which the Clmt had admitted he had lied about working on logs and couldn't produce. the date
stamped proof. His management team was only trying to make him accountable for the.job he was hired for, and
they feel the Clmt took the easy way out, and !hey saw no evidence of age discrimination or retaliation. Clmt
resigned 1/11/15 to be effective on 2/6/15. Clmt paid admin leave through that 2/6/15 date. This was since the
Clmt was not doing his work, and they handle so much confidential information that this is a potential moral
hazard to. keep him employed.
Comment Created By: Anthony Knight - 02/24/15@ 05:22 PM
Clmt stated at the time of the hire. he knew there would be log work, but they were giving him about 4 hours of log
work a day to do. He did say he could do it. Clmt did about 20. minutes of logs a day until the time of the
complaint, but after the age discrimination complaint he was getting wl1at took others 2 hours to. do, which took
him 4 hours. With his arthritis his was having issues but never mentioned it until he was being asked to do the 24 hours of log work Felt this was unnecessary. Offered 3 alternatives to doing the logs manually (detailed in the
ADCLM doc), they were all refused. Clmt said he is 75 years old and felt that by his supervisor just looking at his
knuckles you can tell he is probably arthritic. The manual data he wanted could be generated inside of Oracle
automatically, his boss never responded. Was told in his personnel file that if he didn't keep up with the manual
logs he would face serious consequences. Never went to a Dr and VO by or with his. recommendation. There is
nothing in his job description which says he is required to do. data entry work. Offered to get a doctor's note
about his inability to do extensive manual labor, got no response from his supervisor. Clerical work is nothing
that a OBA, or a OBA manager, should do extensively. Ctmt claimed he. was never counseled or written up about
his job performance prior to the complaint. Clmt was not allowed to work from home, or work a 4-10 schedule,
like all of the other DBAs, and the Clmt was a manager.
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January 11, 20 l 5

David Burton
lnformation Technology Director
Dept. of Technology Services
State of Utah
Letter of Resignation
Dear Dave:
I began work with DTS on May 19, 2014 and received no negative feedback for my efforts for my
DBA work in May, June, July, August, September, October and November. However, since l filed
my first age discrimination complaint with Jake, there has been nothing but a steady. stream of
extremely negative accusations from Jake Payne and Gary Nelson which you have supported.
Therefore, I am submitting my resignation effective February 6, 2015.
As you know, I worked for Oracle Corporation for eight years and was assigned to create and make
presentations for Oracle clients and staff, and you asked me to create one such presentation and a
cha1t addressing how to permanently solve the problem of hundreds of compile enors that occur in
the UDOT systems every day. That presentation is complete and attached. There is ample time
between now and February 6111 for presentations and discussions with interested staff. You stated
you wanted all staff members who have an interest in this subject to be present.
1 am disappointed that your management style excludes a recognition of my numerous contributions
and efforts to make all UDOT systems a success in my DBA role, while instead you focus on
supporting Jake's false accusations against me. I have offered to provide you with a list of those
successes, since Jake has kept that info1mation from you, and you and Michelle indicated no interest
in that offer. The enclosed slide show represents. one example of such accomplishments and is the
result of the extensiv.e research and many hours I committed to this project.

If you have Microsoft PowerPoint on your PC, download the file and click on the file to page
through the show. Hit F5 for full screen presentation. I also sent you a PDF version separately.
Sincerely,

/4~·~1; ~
/7~~Kenneth L. Gray, Ph.D. OCA

cc: Michelle Verucchi
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Kenneth Gray
10/07/1940
Po Box 162
Sundy,UT,84091
Date: ·2/26/2015
To whom it may concern,
Kenneth Gray Is a patient of mine. I ha ve been his primary care physician for several
years and am familiar wlth his medi cal history and heal th problems,
Mr. Gray has a long term condition of osteoarthri tis in his hands, flngers, and wrists
which make pro lo nged repeti tive movements of his fingers, hands and wrists
contraindicated, Such acti vity can increase pa in, swelling; and stiffness of the joints,
promote loss of flexilib !ty and worsen the condi tion, It is recommended tha t Mr.
Gray strictly avoid prolonged repetitive move me nts of his hands, fingers and wrists,
such as is involved in typing for extended periods, If yo u have any questions or
concerns please call my offi ce at 801 -572-0311.

Kev in Tschetter MD

Exhibit 28
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Dear Mr. Knight:
The letter from Dr. Tschetter is attached as you requested. DTS's claim that the log entry
work did not change dramatically on December 29, 2014, is false, as is indicated by the excerpt
from David Burton's letter to me, included below:
For seven months beginning in May 2014, I monitored data processing errors each day
and made entries into a log-spreadsheet throughout each day. This activity, which required a few
minutes of data entry dispersed throughout each day, was changed when my supervisor, Jake
Payne, demanded that I spend several hours of intense data entry each morning. This caused
unnecessary pain and stiffness in my arthritic hands and fingers, interfering with routine DBA
a_ctivities and my health. (See enclosed letter from Dr. Tschetter.)
There is no business reason why data from Oracle monitoring screens should be hand
copied into a spreadsheet for several hours, as that infonnation is already accessible on-line for
all DBAs, so this new task was pure retaliatory harassment. Payne stated that no other DBA or
clerical staff would be assigned to assist in the new data entry task, even though such prolonged
daia entry tasks were certainly not in my job description or hiring interview.
On January 9'11 , l received a "Letter of Warning" from David Burton, IT Director, stating
"disciplinary action may be taken" if I did not complete hours of new data entry each morning, as
Payne demanded:
"On December 29, 2014 Jake sent an email to you [Gray] providing you
with the new spreadsheets, and instructions on how to use them .... On the
following day, December 30, 2014 Jake and I met with you to discuss your
assigned tasks. You were presented in that meeting with the updated spreadsheet .
. . and were directed to complete it on a daily basis. As of today you still have not
consistently, on a daily basis, completed this ... as directed by Jake [therefore]
disciplinary action may be taken .... [This] should require one to two hours
[each] day.
-David Burton, IT Director"
January 9, 2015
Because of Burton's threat, and under these circumstances, I had no reasonable option,
except to resign.

Kenneth L. Gray
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Improvement items for Kenneth Gray.

Q
Q

Throughout the last few months, the database environments has not been stable and available to UDOT customers as stated in the
DTS-UDOT Service Level Agreement (SLA). The issues identified below have caused significant impact to both the UDOT
customers as well as the OBA staff to resolve the issues, and need to be resolved as listed in the "Resolution" column.

<

Date

Issue

Results/Impacts

Resolutlon

1

Dec 2, 2014(before 4:00 pm)

Dropped/deleted mallowner schema

Schema needed to be rebuilt,
taking several hours.

Don't drop/delete any schemas
without pre-approval from Jake
or Mike.

2

Dec 2, 2014 - after
4:00pm

Didn't did respond to database alerts
after dropped schema

Time was wasted trying to
identify and troubleshoot
problems.

Review and respond to any
database alerts or logs send via
email. If there are situations
without a documented solution
ask for help.

3

Dec2- Dec 2.
2014

4

Dec 2, 2014

Didn't notify anyone that schema was
accidentally dropped.

Didn't check invalid objects after copy
schema from production. Objects were
left invalid and passwords were
changed.

Time was wasted trying to
identify and troubleshoot
problems. This involved
several hours.
Developers were unable to
work while schema objects
were invalid. It took several
hours to troubleshoot and fix
the problems
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If anything Is deleted or dropped
ask for direction to fl)( the
problem.
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Check invalid objects
after any moves or
changes to database.
Run approved script to
compile objects and then
follow· up with developer
for any objects still
invalid.
Drop objects with
approved script and do
import rather than drop
schema. This will also

1

prevent the changing of
passwords when not
needed.
5

Dec 2, 2014

Restarted database without
authorization from Jake or Mike. Did
not research Initial cause of problem.

Disrupted developers work.

Do not restart databases without
pre-approval from Jake or Mike.
Rebooting applications should
be a rare occurrence to reduce
disruption to UDOT users.
NOTE: Prior notification has to
be made to the developers or
users when any
updates/upgrades affect their
working environment.

m

....
C

QJ

6

From before Aug
2013-Dec 12
meeting

Did not check emailed invalid object
logs

Invalid objects were in the
production databases.
Potentially causing application
errors.

E

Review invalid objed logs each
day and respond appropriately
as documented.
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7

Dec 2 ??

Decided to set up training for all of the
staff and had it scheduled without
approval from supervisor or managers

Had to cancel the meetings.

D

Get any staff meetings preapproved from Gary or Jake.

8

Request has been
made oft.en since
beginning of
employment with
DTS

Has not documented processes before
taking action. Request was made to
document dally processes.

We do not have the processes
documented to confirm the
right processes are being
implemented at the right time,
potentially causing confusion
and inconsistencies.

Document all procedures and
get pre-approval from Jake or
Mike before following
procedures. This will help to
alleviate confusion about
procedures and ensure
consistency.

9

Oct 10, 2014, copy
to incorrect server
Nov 27, 2014
validate

Implemented non pre-approved
processes. Eg restore validate vs
restore preview.

Inconsistency in processes that
are being followed.

Before taking steps different
than approved processes or
approach get pre-approval from
Gary or Jake.
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10

Nov 7, 2014

Did not follow documented instructions
and patched apex on tst2 database
before dev3 database.

TST2 was not working correctly Patch databases in order prebecause of missing Images.
approved from Jake or Mike.
Apex levels not consistent
across dev and test. We were
required to set up indMdual
middle tiers to work around
inconsistencies, causing extra
work as well as not having it
set up correctly.

11

Observed in Oct
2014 and
Nov2014

Changed permissions on linux
directories to 777

Directories should not have
open permissions to world.

Do not change directory
permissions without preapproval from Jake or Mike

12

Sept2014

Didn't install correct rpm packages on
snet server

Software would not run
correctly.

Follow documented steps as
outlined and pre-approved from
Jake or Mike.

13

14

This has been an
ongoing issue and
would require
badge check to
confirm dates. In
October Kenneth
said it was often.

Not following schedule.

This has been an
ongoing Issue and
Dave brought it up
to Jake many
times within a
week of Kenneth
starting because
Dave wanted to
meet with him as a
new employee but
had a hard time

Often difficult to locate throughout the
day

Not available for coverage.

Difficult to find. Not available
to provide assistance.
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Notify Gary and Jake or get preauthorization via email for
deviations from schedule. This
would include coming in late or
leaving early. Schedule will be
M-F 7:30PM to 4:00PM.
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When you leave cube put sticker
on screen saying 'Nhere you are
to be found and when will return
if over 5 minutes. Only allowed
two breaks during the day and
your lunch time. You can break
up the alloted time to meet your
needs. For example: take a 5
minute break 3 times in the
morning and 3 times in the
afternoon.
3
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finding him.
15

Nov 24, 2014

\Nhen directed to investigate the
database sessions for OMS, didn't do
as directed but instead rebooted data
server.

Many applications were not
running for the UDOT
personnel, delaying their work.
Problems kept escalating and
affecting more systems.

Follow instructions as directed
then request additional
instruction if needed. If you feel
something else should be done.
get pre-approval to do so.

16

Nov 24, 2014

Did not allow database backups finish
before going to the next data
modification steps.

We would not have had a good
backup had there been serious
errors.

Finish each step in an
installatlion process before
going on to the next step.IT is
critical that backups be done of
databases on any major
modifications to the database.
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Outlined in OBA
task spreadsheet
going back

Does not follow verbal or written
communication from Lead
OBA/Supervisor.

Work is not performed as
requested. work has to be
redone.

Oct 3, 2014 was
discussed that
Kenneth could no
longer learn
anything from
Arlan and would
do things
Kenneth's way.

Would not accept mentoring or
recommendations from other DBA's.

Work performed was not
accurate or completed. Other
OBA's had to complete or re-do
the work.

Accept direction from other OBA
team members.

19

Dec 2. 2014 with
Gary and Jake.
Several people
commented that
they heard
Kenneth yelling.

Inappropriate verbal Interactions with
other OBA team members

Creating a hostile work
environment

Interactions with UDOT and
DTS personnel needs to be in a
calm voice and positive manner.
Do not interact with
condescending, defiant, or
abrasive manner.

20

Outlined in OBA

Entering data and using tracker

Daily scheduled activities are

Every day a log will be kept

18

a.,

Complete all assignments and
requests as directed/instructed
by Lead OBA/Supervisor or
Management.
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21

task spreadsheet
going back to
beginning of DTS
employment.

spreadsheet every day

not being completed, or there
is confusion as to which
activities are completed.

showing work done on dally
scheduled activities as well as
resolutions to other issues that
have arisen.

Dec 8, 2014

Developers feel that emails are
confusing and do not have the
information necessary to understand or
resolve the problem. Additionally
developers feel that the tone of emails
is accusatory rather than collaborative.

Issues are not resolved.
Developers feel that they need
to escalate because of tone of
email.

Email must have Information
necessary to resolve the issues.
Tone of email must be
collaborative. Emails will be
reviewed by other OBA team
member.

("f°\

.....c=
a,

E 111
.c
u -0

e111

~ ru
'
OD
E J;:_
n,

D
::)

5

ADDENDUM E
Larene Wyss <lwyss@utah.gov>

Fwd: Daily emailed log and alert review.
1 message

Jake Payne <jakepayne@utah.gov>
To: Larene Wyss <tlN'yss@utah.gov>

Mon, Mar 23, 2015 at 2:02 PM

- - Forvvarded message - - From: Kenneth Gray <kgray@utah.gov>
Date: Wed, Dec 17, 2014 at 3:31 PM
Subject: Re: Daily emailed log and alert review.
To: Jake Payne <jakepayne@utah.gov>, Gary Nelson <gmnelson@utah.gov>, David Burton
<DBURTON@utah.gov>

Jake, Gary and David :

I have reviewed my Job Description (attached) and there is nothing there to justify your conversion of my
OBA position into a 95% clerical position. I have no objection if you assign all DBAs to share a minimal and
reasonable amount of clerical work, since most vocations require some standard record keeping.
Reading, classifying and forwarding thousands of emails and copying data from adequate Oracle tools and
Wiki to spreadsheets (that no one reads) cannot be even remotely justified by my Job Description.
I was offered a $1 00k Data Warehouse/OBA position the same week that I accepted the Lead OBA offer from
UOOT. (Lead OBA Is what I was offered .) I accepted the UOOT offer to return to state employment because I
mnted to renew my state retirement account and because I believed the representations made by UDOT
recruiters , and the Job Description, would allow me to use my DBA, IT planning and management expertise and
training.
To hire someone under false pretenses and then grossly change the dutias to be a job the applicant
never would have accepted Is fraud. Those wtio participate. in such activities are engaging in criminal

acts.
If you really think your concentration on cleri cal work is important, and not just a tool you can use to harass
an older worker (as you are doing), I suggest you prepare an accurate job description for a clerk and hire
someone with the appropriate interests and expertise.

Do you really think that a DBA applicant with a Ph.D. in public administration, 20 years OBA experience, an
Oracle OBA Master and Certificate, would accept a job that is almost entirely clerical and give up a lucrative
offer to do it?
At the time I accepte<:l lhe UOOT offer, my wife wanted me to take the other offer, but I accepted the UDOT
offer because of the (now proven to be false) representations made to me regarding the nature of the work and
responslbllltles .
Kenneth L. Gray , Ph.D., OCA

UI Claim- Attachment 4
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On Wed, Dec 17, 2014 at 8:50 AM, Jake Payne <jakepayne@utah .gov> wrote:
; Kenneth,
I know that you are out today, but I am sending this email so that you can see it tomorrow (Thurs).
1 I did a thorough review of all of the emailed log files this morning and have found several recurring issues .
This is the sort of review that I have asked ou to make each da i the m ·
throu hout the da as
. ·--~~me-Tn . It is very lmportan I at you review each email alert or log that is sent via email and

ADDENDUM E
Department of
Technology Services
State of Utah

Mark Va.nOrden
CJO

Executive Director

GARY R. HERBERT
Governor
SPENCER J. COX
lieulenant Governor

January 9, 2015
Kenneth Gray
PO Box 708244
Sandy, UT 84070
RE: Letter of Warning

Kenneth,

You were hired as an IT Analyst II for the Department of Technology Services assigned to the
UDOT campus. This position is assigned as a database administrator (DBA) for many UDOT-.
related databases and application programs. Some of your assignments includ~ upgrades,
patches, new installations, and troubleshooting as well as system monitoring. The,assignment of
system monitoring (which you refer to as clerical work) is an important function that cannot be
completed by clerical-type staff. Your technical knowledge is needed to determine iftbe
systems are running appropriately or if there are errors that need to be resolved by you or
referred to others for resolution.
Gary and Jake discussed your assigned tasks in a meeting with you on December 12, 2014. You
were asked at that time if you were updating the DBA Task List spreadsheet on a daily basis as a
record of completing assigned tasks (e.g. system monitoring). You stated that you had been
updating the spreadsheet daily and had been e ·
ur name to show
u had com let
,the task, At this point you were shown the Google Docs spreads eet history, showing that the
spreadsheet had not been consistent!y updated as you were instructed. You then admitted you
weren't filling in the spreadsheet on a daily basis as you had previously stated.
Gary and Jake then discussed the incident on 11/16 •l l/17/2014, when a database that you w~e
responsible to monitor was down. You were.asked if you had marked that particular database as
being down and you ad!llltted that you at times had marked databases as·a block, ie. all being up
rather than verifying the status of each database individually. As a result of riot verifying the
status of this particular database, the UDOT website was unavailable longer than it should have
been. Later in this meeting, you requested that a spreadshe~t be provided to you, in.a fonnat
acceptable to management, and that you would fill out that spreadsheet. Jake subsequently
created a new spreadsheet that shows the activity performed for each assjgnment You were to
VI Claim- Attachment 5
Pages 1 of 4

64
1 State Office Building, 6th Flolll', Salt Lake Qty, lfT 84114 • telephone 1801} 53S-3298 • facsimile (801) 538-3622

ADDENDUM E

use this spreadsheet to record your system monitoring confinnation and other tasks. In this new
spreadsheet you were asked to copy the date and time stamp from the logs and paste it into the
spreadsheet on a daily basis as coofinnation that you had actuaJly looked at each individual
database log file.
On December 29, 2014 Jalce sent an email to you providing you-with the new spreadsheets, and
instructions on how to use them, which included a list of your assignmeg.ts. On the following

day, Dece{Dber 30, 2014 Jalee and I met with you to discuss your assign¢ tasks. You were ·
presented iii that meeting with the updated spreadsheet called the OBA Activity. Log and we:re
directed to complet~ it on a daily basis. As of today you still have not ~nsistently,·on a daily
basis, completed this OBA Activity Log as directed by Jake. So it.is not clear that you have been
perfonning·the system monitoring tasks as assigned. You are to perform the.assigned system
monitoring tasks as 4irected and report honestly when work is completed.
·
Your system monitoring assignment should only require one to i:wo he>urs of your workday to
complete depending on the number of errors to resolve daily. H9wever, it seems to take you
longer to complet~ this daily task. We are not able to determine what you are spending your
time on, as-there.is little productive output we are seeing on any of your assigned tasks. ff
necessary; I can ask Jake to work with you one-on-one to ensure that you und~tand how to
complete the assignments and are approaching them as directed and not needlessly doing things
that are not required of you.

While we· are open to new and better ways of accomplishing tasks, before new approaches are
used, they must be vetted with management and managed lll: a way that ensures they meet all of
the net$; are test~,.meet standards, are budgeted for, and dQ not disrupt-production. This means
that curteilt processes are to continue "to be used to support the environri):~t, support daily
production, main~n stability until proposed processes have been properly reviewed and
~roved. As -time and ~ources pennit recommenciations may be evaluated within the priorities
de6.ned by management.
The amount of time you have been off the job has been_ significant. The DTS payroll section hiis
notified me that you are at a .zero leave balance for both annual and ~ick. ~~ places you in-a.
l~ve withoµt p,iy _status in pay period ending 1-12/2015. In addition, you have been modifying

your schedule without approv~ to make up some of the time you missed-a,nd.this leaves
questi9ns ~out. who will provide coverage or. complete y9ur assignments. Also, you ~
frequ~tly late for w~rk. During the work day there,have been times th~t it has b.een-difficult to
locate you, If you will be away from yoµroffice-longerthan 15 minutes place.a note on your
computer monitor stating the time of day when you will return.
You are in violation of DTS Code of Conduct policy which states:
1.2.1.3 .3.2 Employees shall riot engage in any activity that could be ccnsid_ered a dereiiction of
duty, including, but not limited to, absence without leave, abuse of !eave, neglect of st:;ndard
perhrman.:e. wlll!iJI delays or nfqlect to perform asslgned duties ~nd responsibilities,
inattention to duty, or tea'-ing their work area unattended or inappropri3te!y attended.

UI Claim- Attachment S
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In the_ future, you are to correct these problems by perforating the-tasks-and assignments that you
are given. You·are to foll.ow the direction given to you by Jake Payne, Gary Nelson,.Qr.mysel[
You will complete the OBA Activity Log accurately anq daily in.addition.tQ yoill' other·
assignments.
·

No additional sick leave will be approved unless you have sick leave balances .available. Ann~
leave must be approved prior to your taking the leave. Leave time riI~ be accrued before _it
can be used. This means that
cannot accrue and use the same leave time.in. the same pay
period. Any future sick leave will require a doctors' note as allowed by DHRM rule R4 77•74(7).
"If there i$ reason to believe that an employee is abusing sick kave, a $UP6roisQr may reql:(ire an
employee to produce e1.1idence regardless of the number ofsick hours-:us~,t• · In. addition, any
request for leave without pay must be in compliance-with DHRM rule R477~7-13 (2) ''An·
employee shall apply-in writing to agency management and be app'roved-befo.re taking~ leave of
absence without pay."

you

While your official· work schedQle is Monday through Friday, w.e will. temporarily-allow you,
from 1/12 ..-2/6/15~ to work four tens from 7:30 AM to 6:00 PM, including a ½·hour.lunch and
two _15 minute breaks (one in the morning.and one in the afternoon), witll. Wedn~day offwhile
you work with HR regarding your request ln an erhaiJ dated January·?, 2014. Re~less-.Qf your
schedule, you.are expected to be.at work no later-than 8 am (~nsuringthafyou wifl at-a miniin~
be able to complet~ the system monitoring checks of databas~ to note that th~y are. up .~d take
action as previously wtructed if they are down. If the morning system.monitoring •'qp0 check
will take longer than 1Oarn to complete notify management ~Q that it can be determined ·bow best
to address the issue.} D ~ rule R4 77-8-1 (4) states •'An employee is re~ited to be cit work on
h'me. An employ~who is late, regardless ofthe reason-including inclementwea~er, s~, w"(th.
mar,.agement appro'l!(il, make up the lost time by using accruedleave, leaye wit~r;,ut-pay ~r
adjusting their workschedule." Any modificatiogs to .your work schedule,;.including•co~g in
earlier or worltjngJonger ho~ in. a day to make up time, or working on unscheduled days, IllUSt
receive prior written approval by Gary or my~elf.
Until further notice, I am requitjng you to sepd ~1email to Gary with a cc. to Jake and myself

notifying us of the.time you come in and the·t;ime you leave for the day
This memorandum rep~ents-a.Written Warning to yo~ that if you do notmeet the
expectations listed abo.veMd·these problems conti_µue, furtherpertbnnance improvement '111d/or
disciplinary action may be tak~. On~ your. perfonnance comes ·up to 11.9· accq)_~le ·level, our
closer monitoring of yoµr activities tnl!-Y be·eliminated. This. does nqt addrE:ss all areas n~ing
improvement as noted on 12/12/14, but represent those that constitute this letter of warning at
this time.

Please understand that thj.s letter is intended to alert yoti to a_problem that needs .your immediate
attention and greater effort. F~I free to.talk with me if you ne.ed assistance.in ineeting these
expectations;

UI Claim· Attachment 5
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Regarding the health issues that you disclosed in the email dated January 7, 2015 (Subject:
Urgent Procedural Matters) that affect your perfonnance in executing your duties. 1encourage
you to please contact the DTS ADA Coordinator, Angela Abbott at 801-538~3248. If you h~ve
personal issues that you believe affect the way you are able to perform your duties, please
contact PEHP's free Life Assistance Counseling Program at 1-801-262-9619 or toll-free at l •
800-926-9619. Employees may also use counseling services through their specific PEHP plan's
list of authorized providers (co-pays apply). For assistance; in locating a provider, cont~ct PEHP
at l '-8'00-765-7347.

D!ivid Burton
IT Director
I have received a copy of thls·doc.ument and it has been discussed with me, (My signature does not
necessarily indicate my agreement.

Date

Kenneth L. Gray
cc:

Employee
Personnel file

UI Claim- Attachment 5
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Angela Abbott <aabbott@utah.gov>

Urgent ProceduraJMatters
1 message
- -••- - -• - - -

••- - •- - - •••- •• •• ••- ••- - - ••- - •-

r- • -

••- - - -

- ••- - - - - •- - • - • - - •• •••••• •- - • - • - -• -

David Bu rum.< dburton@utah.gov>
To: Larene Wyss <lwyss@utah.gov>, Angela Abbott <aabbott@utah.gov>

- -

•-

- - .. - - - • • -•~ ,.-

Wed, Jan 7, 2015 at 5: 12 PM

Kenneth,
In the future please communicate with DTS HR concerning your UALD claim.
Also, if you are request ing a medical work accommodation you will need to contact DTS HR and they can assist
you with the ADA worl< accommoaation or FML..A process.
Dave

On Wed, Jan 7, 2015 at 8:38 AM, Kenneth Gray <kgray@utah.gov> wrote:
Jake,
Due to arthritis, and for other reasons recently filed with UALD, I cannot participate in your recent plan to
assign to me increased and excessive clerical wori<. I did not apply for a clerical position, I was not
interviewed for a clerical position, and I was not hired to a clerical position. Clerical work, such as you
demand of me, involves hours of almost mindless repetitive typing , which aggravates arthritic pain, whereas
the OBA profession minimizes typing, concentrating on logical analysis with typing as a minor part of the
process. My title is IT Analyst II, and my official job description under which J was hired, corresponds with
analytical activity, not repetitive clerical activity and typing.
My modem approach to Oracle OBA wori<, based in part on eight years experience with Oracle Corporation
as a Senior OBA, relies on the best and most efficient graphic tools. It further limits the need for typing
whereas your insistence upon using outdated inferior methods maximizes typing. I have a long medical
history of arthritis in my hands but standard OBA work has never caused me undo pain, as is the case with
prolonged typing and repetitive clerical wori<. I am not aware of any sound business reason for not using the
best available technology, which UDOT is already licensed to use.
If you force me to procure medical documents to support my position, I will, but that will be one more
example of disparate treatment and an unwarranted invasion of privacy. Disparate treatment of an employee
in a protected class (such as age) is, by definition, Illegal discrimination. To my l<nowledge, you have never
threatened other DBAs that they will be fired when they refused to participate in your outdated programs which
require excessive typing and clerical won<..

You told Dave and me that the reason you cancelled my 4-<lay work week, which was one of the benefits I
was told was available to me in my UDOT job interview, upon which I relied , is because you wanted me, and
only me, to spend hours each day copying data into your spreadsheets . I am willing to do my share of the
clerical work if it is distributed equally and fairly among the DBAs, but I cannot spend prolonged periods of
time typing and doing clerical work. This is not a wise management decision anyway, since a typist could be
hired to do the job for considerably less money.
One of the most important reasons I accepted my present position was because of the 4-<lay work week
benefit which the other DBAs enjoy (more disparate treatment). Because of the promised benefits, when I
was hired last May, I gave up another far more lucrative job offer to return to working for the State. My wife
and I need th e 4-day work week benefit for medical reasons . She no longer drives and is a heart patient with
four stents in her heart, surgically implanted when she almost died from a heart attack. As senior citizens, we
both have medical appointments and treatments that can be accommodated on my weekly day off.
Wednesday off is preferred because of doctor and clinic office hours. Please reinstate thi s benefit that I was
explicitly told is available to me.
UI Cla im- Attachment 6
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January 9, 2015

Kenneth L. Gray
PO Box 708244
Sandy UT 84070
Dear Kenneth,
I am following up with you in response to your email dated January 7, 2015 (Subject: Urgent
Procedural Mattes). It appears your intent is to request an accommodation due to a disability
under the American with Disabilities Act (.ADA). You need to complete the attached Employee
lnfonnation Form. In addition, you need to address the attached letter to your health care
provider and ask him/her to fully respond to each question contained in the letter. It is important
that each question is fully answered on both forms to avoid a delay in your request for
accommodation being processed.

Upon receipt of this information, the interactive process will begin for your requested workplace
accommodation(s) under the ADA.
Please let me know if you have any questions.
Sincerely,

d11Ftfl!J
Angela Abbott
Human Resource Specialist-DIS
ADA Coordinator
801-538-3248
Enclosures
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EMPLOYEE INFORMATION FORM
(To be completed by the employee who is requesting ADA accommodations1)
Please provide in detail all of the below-requested information. If you need additional space,
please use the reverse side of each page and/or attach additional pages.
If you know, what are the current diagnoses of your relevant mental or physical health conditions?
(Please only disclose conditions for which you may need an accommodation)

Please identify, by name, address, and telephone number, the health care provider(s) who have
rendered the diagnoses identified above.

Please detail how and to what extent (nature, frequency, severity and duration) each of your
current health conditions are limiting one or more of your major life activitles.2 (Quantify the
functional limitations where possible, ie. how far, how long, how much)

Are your impairments and/or limitations permanent, or wlll there be changes over time?
Please describe any anticipated changes

I The Starutory Definition of disability is a pmon with a pbysical or mental impairment that substantially limits one or more of the major life activities of
such individual. 42 U.S.C. § 12102(2); sec also 29 C.F.R. § 1630.2(g).

2 AceordiDg lo the Americw with Diubilirics Amendment Act, major life activities may include, but arc oot limited to, caring for oneself, perfonning
manual tuk.s, seeing, hearing, ealiog, sleeping, walking, slallding, lifting. bending. speaking, breathing, learning, reading, conccnlrllting, thinking,
C0111111uuicaling, workiog, and major bodily fun<:tioni. Major bodily functions include but arc not limited to, functions of the immune system, nonnal cell
growth, digativc, bowel, bladder, nwrological, brain, n:spiralory, circulatory, endocrine, and reproductive functions. This is not an exhauativc list of all
major Life activities. Rather, it is representative of the types of activities that arc major life activities. Similar activities in li:rms of their impact on an
individual's functioning, a.s compared to the average person, may also be major life activities.

Ul Claim- Attachment 7
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JUDGE

So those will be marked up through Exhibit 42. Any questions as to how the
documents have been marked as exhibits for today, Mr. Gray?

CLAIMANT

None.

JUDGE

Or Ms. -- Ms. Abbott?

ABBOTT

I do not.
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JUDGE

All right. So Exhibits l through 42 are admined as evidence. We'll go ahead and
enter the testimony portion of the hearing. Uh, Mr. Gray, when did you start working
for the Department?

CLAIMANT

On May 17th, 20 l 4.

17
18

JUDGE

And what was the last day that you worked on the job?

19

CLAIMANT

Uh, on the job -- actually I gave my notice effective -- I was paid through February
2nd. On the job it probably would have been Monday, the 11th, if that's the 11th•· if
the 11th is a Monday.

JUDGE

January 12th was a Monday.

CLAIMANT

Uh, it probably would have been the 12th then.

27
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JUDGE

Okay. And in your notice, uh, did you indicate what your last day would be?
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CLAIMANT

Yes, February 5th.

JUDGE

And were you paid your regular wages or vacation time for up through February 2nd?
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CLAIMANT

34
35
36
37
38
39

Uh, I was paid regular wages. I'd used up all my vacation time preparing these
documents and so I didn't have any vacation time after that, uh-· the-· the other
hearing officer stated that some -- some -- some vacation was earned while I was on
administrative leave and I told him that's fine with me if they want to put me in the UI
record.

JUDGE

Yeah, and it's a--

CLAIMANT

I didn't --

JUDGE

-- not that critical an issue, l just want to make sure whether you were paid regular
wages or something else.

9

10

20
21

22
23
24
25

26

40
41

42
43
44

22

104

-----------------=~'?~~~

ADDENDUM E

CLAIMANT

--1 wasn't aware of it so I didn't put it in the record.

JUDGE

Okay, but regular wages up through February 2nd?

CLAIMANT

Uh, I'm sorry I don't have a calendar. I think it's -- I thought it was the 5th, it was a
Friday. I can turn on my calendar.

JUDGE

February 6th was a Friday. I'm just going by February 2nd because that's the date
that you stated today.

CLAIMANT

That's what I gave to them. It would have been February 6th.

JUDGE

Okay. So you were paid your regular wages up through February 6th and not
vacation pay. Is that accurate?

CLAIMANT

Uh, no. I received some vacation pay as well. I think it was about three days -- three
or four days.

JUDGE

Okay. What I'm asking is, were any of those vacation days assigned for the period of
January 12th through February 6th?

CLAIMANT

No.

JUDGE

Or at the end of your separation pay were you simply paid out your vacation pay?

CLAIMANT

At the end -- I was paid out the vacation pay as a separate line item.

JUDGE

Okay, and at the time that you gave your notice to resign, did you have another offer
of work?

32
33

CLAIMANT

No, I didn't.

34

JUDGE

Uh, why not continue working until you had found another suitable offer of work?

CLAIMANT

They wouldn't anow me. Well, oh, until February 6th?

JUDGE

No, I mean--

CLAIMANT

Oh, you mean, why I resigned?

JUDGE

No, no•· so, Mr. Gray, let me ask the question again.

CLAIMANT

Okay.
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JUDGE

And then you can give your response. Before giving your notice to resign, why not
spend that time looking for work and then once you obtained a new offer of work give
your notice to the employer?

s
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CLAIMANT

I

could have done two plus hours of clerical work a day because of my arthritis in my
hands and fingers and also because that request was not a part of the job description
and also because DHIM Rule 4 -- R4 773 states that, if an employer -- an employer is
making a major change to an employee's job description or tasks that he has to -- the
employer has to, uh, basically get the approval of the employee or uh, get a grievance
from the employee, and I was never offered that and so as far as I can tell that change
was illegal.
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Okay, because of Mr. Burton's, uh, letter warning me that if I did not do -- uh, clerical
-- two hours of clerical work a day •· uh, that was intolerable. There was no way

JUDGE

Okay. So in the letter did Mr. Burton indicate to you what the consequence would be
if you failed to comply?

CLAIMANT

Uh, yes. He said he was going to file it with the state capital and the consequences
would be that he would take corrective action is the words he used. I take it to mean
corrective action means I'd be tenninated.

23
24

JUDGE

And what was the date of that notice that he gave you?

25
26
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CLAIMANT

Uh, it's in your file. I believe it's the 9th.

JUDGE

Of January?

29
30

CLAIMANT

You cited it in your file -- in your records.

31

JUDGE

Yeah, although I've admitted -- I've admitted the documents as evidence, they're
hearsay so that's why I'm relying on the testimony.

CLAIMANT

Okay, yeah. To -- to the best ofmy knowledge it was dated January 9th, 2015, he
stated he used these words "corrective action," he said•- and we were already talking
about, we were already discussing the fact that there was prolonged -- typing. It was
not something that I could do for health reasons, uh, that I was willing to talk to my
doctor about it and get a statement, uh, that it was certainly -- I'd be a OBA for I9
years, it was certainly never a question. I taught OBA classes and if I ever told a
student that they had to do two hours of typing every day to -- to take a job as a OBA
they would have got up and walked out of the class when I taught those classes for
Oracle Corporation. It was just something totally out of the blue that had no
relationship that I could conceive to my job and they certainly didn't have any -- and I
-- I made three suggestions, I did everything I could to stay. I made•· I said, "Jake,
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look, I can give you the same information. Oracle already has tools in the computer
and I can print out the same information that you want me to copy into a spreadsheet
and it's a printed copy and it's in better shape, ifs made by Oracle for that purpose
and I'd be glad to do that." I said, "Look, we've got five DBAs in here, I'm sure they
don't have -- all don't have arthritis so why don't we spread that work around that•· if
you absolutely feel that that's essential to do," and I also said, "Look, this is way out
of the scope of work for a professional OBA so why don't we give it to one of the
clerks that work here if you want to do it," and they rejected all those suggestions and
I should add, that this was one in my regime, one of the very serious retaliations
because I -- on November 28th--
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JUDGE

Okay, before we get there, Mr. Gray, I'm going to ask a few more questions because I
don't -- I don't want to get too far into testimony and I want to find out a little bit
more.

CLAIMANT

Well, I said nothing -- statement to the --

JUDGE

And although you have a statement, I can't just simply have you read it into the
record. You can read a statement during final statements, but when you're giving
your testimony you can't just read it into the record.
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CLAIMANT

Okay.

JUDO E

You -- however, since you do have something written and prepared, you may refer to
thats notes, you just can't read it though.

27

CLAIMANT

Okay.

JUDGE

I'm just going to ask a few more questions and then after that you can add additional
testimony, okay?
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CLAIMANT

Yeah, let me make very·· four points, very, very clear.

JUDGE

Uh, Mr. Gray, so again, I'm going to ask a few questions and then you can add
additional testimony.

37

CLAIMANT

Okay.

JUDGE

All right. So Mr. Burton sends that letter to you January 9th advising that you're
going to have to do two hours of clerical work per day, failure to comply will result in
disciplinary action. What was your response to him?

CLAIMANT

Uh •• uh •· oh, what was -- I had already responded to him. I had already asked him
not to do that. Uh, I sent him a letter stating that I had to -- I had to resign under those
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circwnstances and I'd be glad to stay for, uh, three weeks and I didn't say this in the
letter, but I was hopeful, uh, that something could be resolved within those three
weeks.

I
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JUDGE

When ts the first time that you infonned Mr. Burton that a medical issue would
prevent you from complying with his request?

CLAIMANT

Uh, I -- I would guess it was December 3rd. Now, it wasn't to Mr. Burton directly; it
was to his -- his subordinate which his name is Gary Nielsen and Jake Payne. They
gave me a letter demanding that I do that and - and I said I couldn't do it for medical
reasons and I offered to get a doctor from -- a letter from my doctor. Jake Payne
made a joke out of it. He said show you -- you've written a book. I've written -published a book in the past. He said, "Sure, you've written a published book and
now you're telling me you can't do clerical work," which I thought was kind of an
insult and out of line, and I said, "Look, I'll get the letter for you if you like, if you
want me to," and he rejected that offer and then later I got one for unemployment
insurance, I got the letter and you've seen that.

nJDGE

Did you ever give the employer a doctor's note?

CLAIMANT

In that time -- I thought -- I -- I thought once he didn't ask for it, l called the doctor
while I was still employed and made a -- made an appointment to go see him, but that
appointment was outside the range that we're talking about here.

JUDGE

Well, so were you already seeing a doctor that was caring for your arthritis -- arthritis
or treatment at least?

CLAIMANT

He's cared for it for -- for 15 years.

JUDGE

Okay, so I mean would you need an appointment for him to fill out a fonn?

CLAIMANT

I finally did it without an appointment. I talked -- l talked to his nurse and then when
your UI person asked for it, uh, I called her and I said, "Look, I really need this right
away, can he just prepare it for me?" Actually we've had a -- he's very -- it takes
long time to get an appointment with him.

JUDGE

Okay, so what I'm asking you is --

CLAIMANT

Yeah, anyway she did.

JUDGE

Before the separation of employment, could you have submitted that to the employer?

CLAIMANT

Could I have submitted it, no.
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JUDGE

Well, could you have gone to the doctor's office and said, "Look, I don't need an
appointment I just need the doctor to be able to outline to my employer that I can't do
what they're asking me to do?"

CLAIMANT

Well, since Mr. Payne had already stated that he would not accept it, that he didn't
believe it and actually they told me to go to ADA instead, but since they said that, no,
I didn't feel like it was my place to initiate that and to force that upon them. I told
them that that was the case and if they didn't believe me, uh, didn't think it was
important I couldn't -- I didn't feel like I could force that upon them.

Il
12

JUDGE

And what did you understand that to mean --

13
14

CLAIMANT

Oh, that --

15

JUDGE

-- Mr. Payne said that -- go to ADA?

CLAIMANT

Well, that -- they -- they apparently talked -- talked to -- talked to human resources,
telling me that I needed to go to ADA, but the problem is that would be a falsification;
I couldn't do that. I can't go to ADA and say that I have an ailment that prevents me
from being -- serving in the job I was hired to do which was database administration
because that would be a lie.

JUDGE

ls that what the employer was asking you to do though?

CLAIMANT

The employer was asking me to do two hours of work which was totally out of the
scope of database administration.

JUDGE

Okay. And do you have a legitimate medical issue that would prevent you from
complying with that request?

31

CLAIMANT

32
33
34

Oh -- what about I had -- yes, I had a -- well, there were actually three -- three issues
and I felt like --

JUDGE

Well, did you have a legitimate medical issue preventing you from complying?

CLAIMANT

Yes.

JUDGE

Do you believe your doctor's statement on Exhibit 28 is false or accurate?

CLAIMANT

Accurate.

JUDGE

So if you were to have submitted this medical note to the doctor with an ADA request
form, do you think you would have been falsifying documentation?
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CLAIMANT

Because I believe that that would be -- uh -- uh -- because they ridiculed me.

4

JUDGE

Okay, and did you file a complaint with the Human Resowces Department about
being harassed or ridiculed?

CLAIMANT

Uh, I •· yes, Larene Wyss conducted a hearing.

JUDGE

Okay, when was that?

CLAIMANT

She'd have to tell you the date.

13
14
15
16

WDGE

You don't recall? Did you participate in the hearing?

CLAIMANT

Yes, I did.

17
18

JUDGE

Okay, when was that?

19

CLAIMANT

Uh, it was -· I -- I don't know. Like I said, she -- it was while I was still employed.

JUDGE

Was it in 2014 or 2015?

CLAIMANT

Uh, I don't know. They'd know that. I don't recall. It was the first thing that really
happened in processing this. I don't -- frankly I don't think there's any way on earth
that anybody can require me to go to ADA and give them what I consider to be false
testimony in order to keep any job.

JUDGE

Okay, so I'm just trying to figwe out this hearing. So what complaint did you file
with the employer?

CLAIMANT

Uh, the complaint -- oh, on-• on unemployment?

JUDGE

No, sorry, not just today --

CLAIMANT

On (unintelligible)

JUDGE

Yeah, so what other hearing that Ms. Wyss held with you?

CLAIMANT

Uh -- let's -- let's see. I think -- I think we were at the stage that the complaint had
already been filed with UADL -- UALD -- and I think that was the complaint she was

JUDGE

Yeah, okay, Mr, Gray, 1 wasn't here, right? So I don't know -- I don't have a
reference for when that was. For you 1know you do, so if you can look at a calendar
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perhaps see if any dates jog this memory as to when this hearing may have occurred.
Do you know if it was before Christmas, after Christmas?

2
3
4
5

CLAIMANT

Well, I -- I can tell you -- I can tell you this, that on -- uh, late November I made some
verbal handwritten age discrimination complaints inside the agency. Then I got the what I considered to be retaliation letter where they said I made 19 DBA mistakes and
had to do a lot of things and -- and so then I told them I was filing a complaint with
UA -- uh, LD because of the -- because of the alleged harassment and then I filed a
complaint with UA -- UALD and they sent me a form to fill out. Now, that form went
through several -- several back-and-forth situations and so it would have been
sometime probably in early December that Larene Wyss conducted a hearing, uh,
between me and her and Angela in the Department office and we went over all of
these issues.

JUDGE

Okay. And what was the result of the hearing?

CLAIMANT

Uh, they did not send me any results. I've since seen their writing where they claim
that there was no age discrimination. However, they are representing -- they are in a
position -- they are here to represent the agency not to be an adjudicator.

JUDGE

Okay. Was there an appeals process for that then?

CLAIMANT

Uh, no, there -- I caHed Larene Wyss and told her, I believed that there was an appeal
process from what I knew about it and she told me that she was not aware of any, that
all I could do was go to UA, uh, LD.

JUDGE

All right, Mr. Gray, I don't have any other questions for you. Anything else you
would like to add?

CLAIMANT

Uh, yes. Uh, one thing I need to make clear that if I'm disabled .. if I am disabled, I
am not disabled in my capability of performing a OBA job. I've done that over 19
years and I did it with the state for seven years. So if you want to called me disabled,
that's fine. Don't say I can't work as a DBA. That's all I have for now, but I do wish
l could go over the rest of the points I've prepared.

JUDGE

You can, you just can't read them so.

CLAIMANT

Well, they're not they're just notes -- just highlights.

JUDGE

Okay. Yeah, so feel free.

CLAIMANT

Okay, this takes ten minutes.

JUDGE

Well, I mean, so again not to read it into the record, but, yeah, you can go through
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your notes and make the points that you want so long as it's relevant to the separation
of employment.
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CLAIMANT

Okay, I applied for the job with the State of Utah in April and May and there was no
mention in the job description -- and you have a copy of that Exhibit 22 -- that there's
any requirement to have typing skills or to be proficient at data entry. None
whatsoever. Everything in that job description it specifically lists of requirements of - physical requirements of an employee. I met all of those requirements perfectly.
Uh, then I had an interview and there was no mention of clerical typing requirements
in the interview I went. (coughing in background) Uh, and then there's a mis -- uh
(coughing in background) lack of understanding, there's confusion about what the
term monitoring means as a OBA class. I've taught classes in monitoring with
Oracle. It was -- basically what monitoring is (coughing in background) brief,
consistent checks all day long, making short notes of errors. It's not a data entry job
in any sense of the term and there is -- and I could see no mention of prolonged typing
and I believe it was Michelle's notes that she wrote regarding my interview. Then on
-- between May 19th and December 1st, a period of seven months, there was no
criticism at all, zero, verbally or in writing by anyone regarding my -- to you,
regarding my performance. And I presented a security issue -- a very serious security
issue that I was aware of and it was basically ignored in the databases so I did feel like
there was some disparate treatment because issues like that they shouldn't pass up. If
somebody with great knowledge in the database field, apprises them of something, it
doesn't matter what their status is, they shouldn't pass it up, so I did feel like for that
and other kinds of reasons I did feel like there was a lot of disparate treatment because
of my age and late -- in late November, I did not want to leave state employment even
though I felt like I wasn't being treated the same as the other younger DBAs --1 did
not want to leave and so I decided the best thing to do was just casually file a letter
complaining that me and the other DBA who was over 60 were not being treated like
the young -- younger DBAs. And then when I did that in late November and that's
written, it's a letter in the file, and then after that just total everything changed. The
first thing they did is they got -- they told me in writing and that I had to put a note on
my computer. I like to walk. I need to walk for health. I need to walk out to the car
and stretch for health, in which -- which the State of Utah encourages. So the first
thing they did they told me that I had to put a note on the computer -- if you can
imagine -- every time I went to the bathroom and on that note I had lo put the number
of minutes I would be gone before I returned and then on my emails they said in
writing and verbally that I could not write emails anymore to anyone unless I first had
my co-workers actually review my emails. So, how do you get more humiliating than
that? And then Jake wrote that I made 19, uh, mistakes as a DBA within a couple of
days. I haven't -- I don't think I've made 19 mistakes in I9 years of being a DBA and
so it was just being piled and piled on me, but I still didn't resign and l think you need
to understand that, even though all that was going on. And I do believe that that was
an attempt to force me to resign and I didn't. I didn't over and over again. And then
the final blow as when they changed my job task to add on two plus hours of useless
32
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data entry and I tried it, but I couldn't do it in two hours, not with my arthritis. I'd be
up to three or four hours a day, so basically you're talking about taking half of my
daily OBA work and putting it into a clerical category and then also the reason it was
such a terrible retaliation because the data he was asking me to type already existed in
the OBA software, and I showed that to him and it's in your-· it's the last attachment
that we discussed. There's dozens of reports like that already in the OBA software
and that is how the DBAs do monitoring and it just added nothing.
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So then on December 3rd I told Jake and Gary about my arthritis in my hands and
fingers when they started saying that I had to start doing clerical work and so I tried
the new task and I couldn't do it in two hours and so then I offered to get a physician
letter and -- and then --
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JUDGE

15
16
17

Yes, Mr. Gray, we don't need to go over all this same testimony that we've already
covered. You can skip over that stuff.

CLAIMANT

Well, anyway I'm offended that you think -- apparently think that I should run o.ffto
my physician, a professional physician, and say, hey, these guys might want a letter
from me. That -- I mean I don't -- all they had to do was ask for it and I offered to
give it to them and I would have done that, but I'm offended that anybody would
suggest that I have to initiate it, go to my doctor, get a letter, take it into them and say
please accept this letter even though you don't want it. That's just absurd. And so I
told Burton-· Mr. Burton that I hated coming to work every day because of this
harassment and I could just hardly stand it, every morning when l got up. And I was
losing sleep over it and -- and I would talk to him and this was between December 3rd
and the rest of December until January 9th and I was hoping that I didn't have as
much dealing with Mr. Burton and he was everybody's boss and so I was hoping that
he would -- that he would take •· take - take a •- an interest in it and try to do
something so things were fairly quiet between December 3rd and January 9th and I
assumed, well, he's taking care of this. In the meantime, well, I kept doing all my
work, I kept doing all my assignments, except the data entry assignment and even the
data entry assignment, I took notes of. I took notes and tried to give him what he was
asking for without doing all -· all the typing. And so then instead of getting some
positive help from David Burton, who I would think was in the position to do that, he
sent me a warning letter saying that -- that I either had lo -- I either had to -- that he
was filing an official notice -- by the way, I was --
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JUDGE

Yes, so again, I think we've already covered this stuff.
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CLAIMANT

Okay, so anyway, we did that and so all they could do if they wanted to do -- so he
put me on the time tab]e. I mean it wasn't my time table (coughing in background) to
-· to control. He put me on a time table that said, look, if you don't do this effectively
tomorrow, not next week, not next week, not anything else, but you don't do this
starting today and do it tomorrow, then I'm going to take corrective action. That's
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exactly what he said in his letter. To anybody that means getting fired, and so I talked
to my wife about it and told her that I just didn't feel like I had any options left to me,
uh, but to -- but to get out of there and we discussed the idea, wel1, maybe we -- if we
give Dave Burton some time he'll understand the issues here and -- and keep me on
the -- on the team. And so I says, okay, look, I'll give them three weeks' notice so
that they cannot fire me for cause because I will not do the data entry and cannot do
the data entry work and we'll see what happens. So then what happened instead of-instead of making any effort at all to mediate the situation or to solve the situation,
David Burton says, look, get out of here, we don't want you here, you're shut off -we've shut off your computer we want you gone and he gave up. And I told him,
look, I've got three weeks, I'll spend the three weeks writing -- uh, I'll spend the three
weeks finishing the work, I'll spend the -- I'll spend the three weeks teaching -- I was
right in the middle of teaching a class that I created a slide show for. I said, I'll spend
the three weeks teaching that class to staff, and they just said, sorry, you're gone. So
in summary, I (1) I did not want to resign; (2) I tried to avoid resigning; (3) I was
forced to resign; and (4) I'm willing to go back.
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JUDGE

Uh, Mr. Gray, the employer states that it sent you an email with the ADA request
fonn or application. Did you ever receive that?

CLAIMANT

Yes, I did.
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JUDGE

When -- when was that that you received that?

CLAIMANT

Uh, I received it at the same time that, uh -- that, uh -- I received it probably
December 3rd, something like that. No, not December 3rd. I received it -- uh, it was
the same day I resigned I received it.

JUDGE

Okay. And who did -- who would you have to submit that to, Mr. Burton or someone
else?

CLAIMANT

Uh, someone else.

JUDGE

And would that be the Human Resources Department or some other organization?

CLAIMANT

Some other organization, it's my understanding.

JUDGE

Okay. All right, Mr. Gray, anything else you would like to add?

CLAIMANT

No.

JUDGE

Or, Ms. Abbott, any questions?

ABBOTT

Actually, I do have some questions for Mr. Gray and, on your claim to
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CLAIMANT

I'm sorry.

JUDGE

So please wait to give your response until the question has been asked -- fully asked.
So finish that question, please, Ms. Abbott.

ABBOTT

Uh, so system monitoring assignment was given to him in July as one of his main
responsibilities. I know it was part of the daily OBA, but the core of it was started in
July.

10
11

CLAIMANT

Right.
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13
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ABBOTT

As his everyday responsibility. But can you tell me how since July your system
monitoring changed --

CLAIMANT

Right, that -- the July one is --

JUDGE

Sorry, just a second, Mr. Gray. Finish the sentence, please, Ms. Abbott?

ABBOTT

Can you tell me how that system monitoring changed from when it was given to you
in July, what --

CLAIMANT

Okay, the one in July is not prolonged -- does not require prolonged data entry. In
fact, I -- 1 designed most of that. All it does, it's a way if you see an error in the
database you write it in there and the other DBAs can see it. I think that's good and
there's also check marks. You check a database to see if the dates were - what the
dates were -- if all the backup is completed and you check a mark. I mean and you
also can't do it in two hours in the morning because you need to do that all day long,
so I'd go work on that five minutes here, five minutes there, ten minutes here, twenty
minutes here, all day long, every day for seven months. I never had any complaint
about the (END OF PART 2) -- about that at all. It was a tool to try to let the other
DBAs know what's going on. Now, the clerical work did not happen until December
29th of 2014. And so if you'll look at David Burton record, that email, he admits that
it should take one to two hours and I'd say it's more than three or four hours. There
was nothing -- nothing you could do in the original spreadsheet that would take one or
two hours, the work in July. Nothing, you couldn't spend one or two hours on it. All
you did was check a box and write in a -- and write in an error if you found an error,
but this one where you would actually -- Jake Payne actually said that he wanted the
seconds -- he wanted to know not only when a database completed, but he wanted me
to put in the spreadsheet, to go in the spreadsheet and type on what second the
database completed doing its backup, and there are dozens and dozens of backups that
are done every day. And then he said he wanted the same thing done on the
scheduling and then he said he wanted the same thing done on something else that he
wanted me to copy data already in. If you look on Exhibit 4 on my submission, uh,
Exhibit 4 on my submission is an example of what's already in Oracle, so all you have
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CLAIMANT

Because I'm not a medical surgeon and I never would be because I have arthritis.
Even if I had all the skills and abilities, I would not try to operate on somebody
because I have arthritis and so as long as nobody comes up to me and says, look we
want you to do three or four hours of typing, it's a total non-issue. When that demand
came to me, I had to respond.

ABBOTT

Uh-huh, yes. Well, so what was the prolonged data entry that was -- in Exhibit 6 that
you're referring to that was causing you to have it? ls it the system monitoring
assignment?

CLAJMANT

No, it has nothing to do with monitoring, ifs extraneous to monitoring. It's
something that Jake Payne invented and I don't know why he invents it. I'm not
inside his mind. It's something that Jake Payne invented to my knowledge as a OBA
with 19 years' experience was negative. It added absolutely nothing to the operation
especially since all those things that he supposedly invented already existed in the
computer, but I had to do it because he was my boss. That's the only thing and it's-·
and what I'm referring to is clearly stated in Mr. Burton's letter dated January 9th.

ABBOTT

Okay.

CLAJMANT

I should make a point, January 9th is when he wrote the letter. The assignment was
given on to do the clerical was on December 29th, 30 days earlier -- or 20 days earlier,
so I had 20 days to struggle with this issue and just could not reach a conclusion to
answer your question about why. The only conclusion I was given was to go to ADA
and -- and that was not acceptable to me because it would have been fraud.

27

ABBOTT

28
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Okay. Can you tell me who and did anybody, if so, who threatened you with -- that
you were going to be fired?

CLAJMANT

No, like I say I admit I'm reading between the lines. Uh, somebody told•· I probably
HRM told Dave Burton that he should file it up at the state capitol, which is a very
serious business. I've got a permanent negative record and I was an employee for the
state previously for six years -- I've got a permanent record now in the state of-· state
capitol that I'm -- that I was guilty of insubordination which is what he's saying in his
letter and that I won't do it and that -- and that -- corrective action -- quote•·
corrective action will be taken ifl don't do it. So, no, he didn't fire me. He says,
look, if you don't do something, which he already knew I could not do, that I'd be
fired. That's -- I mean I don't know how much clearer you can get on a forced
resignation.

ABBOTT

Okay. Uh, you stated in your claim that you made numerous reasonable efforts to
reverse the condition instead of resigning. What efforts did you make?

CLAIMANT

Yeah, I'm -- I'll repeat those if you want.
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3

JUDGE

Well, that's -- okay, we don't need the duplicate testimony.

4

ABBOTT

Yeah --

JUDGE

I believe the question is already on the record what Mr. Gray, uh, suggested to the
employer and he says was rejected.

ABBOTT

Okay. Uh -- did you ever state to your management, Jake, Dave or Gary that you
were dissatisfied with your job?

CLAIMANT

Yes, I did. Not total retaliation, uh, twice I did. Uh, before the retaliation happened I
said -- I said, look, you're not using my skills. I mean, I'm -- you know, I'm a
certified DBA for Oracle, I've got 19 years' experience, I says, and I saw -- and it was
my understanding that I was hired as a lead DBA. I said, look, you're just not taking
advantage of what I can do for you, and so I did make that complaint very politely and
•- and then, uh •· and then after the retaliation began, I made a complaint to David
Burton, I just said, "Look, I just hate being here," and I remember those exact words.
"I can't stand to get up every morning and come into this place to work. I want to
resign. I want to resign." And -- and I said, "Do something about it.,. Those are the
only two, uh, complaints I made except for what's in writing.

ABBOTT

I have nothing else, Judge.

JUDGE

Okay. So, I'd like to start with Mr. Payne's testimony ifl could, please. Ifl could
have the other witnesses just step out of the room, please. Ms. Wyss can remain as an
observer.
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ABBOTT

Okay, one moment. (coughing in background)
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PAYNE

I'm sorry, I'm getting through bronchitis.
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ABBOTT

Okay. The other witnesses are out of the room.
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JUDGE

All right, so, Mr. Payne, what was any request with Mr. Gray in December of2014
concerning any type of data entry or clerical work?
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PAYNE

When-· when Gary and I, uh, met with Kenneth on December 12th, uh, to discuss the
-- uh, the performance issues, uh --

41

CLAIMANT

Excuse me, is it possible to get that a little louder?
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JUDGE

Yeah, let's have you just more closer to the phone or lean in, if you can, please.
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PAYNE

Okay, sorry. Uh, when -- when Gary and I met with Kenneth on December 12th, uh,
to discuss the perfonnance issues, uh, it became apparent that, uh, that Kenneth was
not, uh -- he was not completing many of the -- uh, many of the assignments around
performance monitoring. Uh, there was a spreadsheet set up, uh, and just as Kenneth
described, he was to indicate with a yes or a no if he was doing the various tasks, so as
an example to verify that a database backup had continued, or that a database was
running. Uh, a task might be verified if the database is up and running and he would
put a yes that he has done that or verified that a -- that a backup was completed
successfully and he would say, yes, I verified that. We asked him if he was
completing those tasks and he said he was completing them every day and I reminded
him that the Google document keeps a history and he said again that he was doing it,
but when we brought up the history, we could see that there were dates that were not
filled in, uh, and so then he said, well, I don't always complete the tasks. And then
we talked about some instances where he had marked on the spreadsheet that -- that
he had completed the task, when in actuality he hadn't completed the task, uh, and we
talked about a few examples where he had marked that for example that the database
had been up and running, but it wasn't actually up and running and we needed to
discuss it and we verified that with the logs and he admitted that sometimes he
marked the entire -- the entire block rather than looking at each individual item,
because he didn't feel like it was important to review each and every item. So at that
point we said, rather than simply putting a Y we were going to redo the spreadsheet so
that he would then put a time stamp off of the report so we could verify that he had
actually looked at the report and that's where when he said the date and time stamp
down to the seconds that he would copy and paste from that report. I want to clarify
that, uh, other people, including myself had been doing these jobs both before and
after Kenneth left. I went through the entire sum total of the number of characters that
have to be entered on the spreadsheets and they average 550 characters so an
attachment for -- uh, just to put that in perspective, an attachment for -- uh, that
Angela submitted the letter that Kenneth wrote, uh, that -- that entire attach -- that
entire letter, uh, is 2,000 characters. Just the first two paragraphs are 500 characters,
so the entire amount of-· I don't really agree that it's data entry, but the entire amount
of -- of characters that would be required to be entered in a day approximates 550.
Uh, in the letter that he sent, uh, it's attachment 6. His first paragraph is 700
characters, so to put that in perspective, it's a very small amount of typing that was
required, uh, and both myself and other DBAs have been doing this since then so we
can see the amount of typing that's required, so the only change to the job from what
he was doing was that extra time stamp to verify that he was, in effect, doing the job.
That was the only way to veri •· because if somebody has to look at a report and that's
part of their job is to look at a report -- how can we verify they actually looked at the
report. Well, the idea was by capturing a piece of infonnation that was -- that was
only found on the report, we could verify that he had actually looked at it and because
he admitted to Gary and I that he wasn 1 t always looking at them, we felt this was
necessary to ensure that the systems were running correctly.
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JUDGE

Okay, did the claimant ever bring to your attention any restrictions that we would
have with prolonged typing -- anything that in fact, would bring up his medical issues
or condition?

PAYNE

(coughs) Kenneth brought up a few medical conditions. Ub, he -- he•· he brought up
that; uh, I don't know if they're completely relevant here. He brought up that he had
some back problems and he occasionally needed to stand up and stretch. Uh, he
brought up one time that he had a skin cancer on his head and he needed to miss work
because of that, uh, and he brought up that his -- that his wife had some heart
problems and that he would need to miss work occasionally. Uh, he preferred a
regularly scheduled day so that he could go to his appointments. Those are the only
medical conditions he brought up until January 7th, uh, he sent an email and that's the
first time he had said anything about arthritis was at that time.

JUDGE

And who did he send that email to?

PAYNE

He sent that email to me. That-· uh, that's the attachment 6, email that says, "Jake,
due to arthritis and for other reasons ..." that's the -- that's the email that I'm talking
about.

JUDGE

And what did you understand from the email at least that he was communicating
there?

PAYNE

Well, frankly, it was a little bit confusing because, uh, he's saying that he can't•·
participate in increased clerical work, but as I've already described there's a very
small amount of -- of typing that needs to be done specific to the spreadsheets. Now,
the database work does require sending emails, uh, he would communicate with the
other developers when a problem would arise. Uh, obviously, you need to type, uh,
Sequel statements, they're called or various scripts and programs to do the
administration work and upgrades, so there's -- there's always an amount of typing
that's involved there, but, uh -- yeah, he talked about need for compliance to increase
the excessive clerical work. We have the exact amoW\t of typing-· I mean we have
the spreadsheets. I send them out to all of the OBA staff, uh 1 everybody is asked to -you know, just to submit a note that they have submitted their tasks on a daily or
weekly basis, so -- because Kenneth was hired and system monitoring was one of his
primary job duties, uh, we have 13 databases and there's six primary tasks, so
normally there would be around 100 -- it's 101 entries of the letter Y and in this case
they were changed in some cases to either a time stamp that would need to be copied
or a number of errors, it might be the number 12 or something like that, but it's 101
entries not-· not prolonged data entry. The two hours that's being discussed is to do
the entire job. Not the data entry portion of the job, which again is equivalent to a
paragraph or possibly two paragraphs, but that's to do the entire job, uh, and actually
attachment 4, I think, gives a pretty summary of the types of things that would need to
be done. Very few-· very few, if any, are clerical in nature.
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JUDGE

3
4
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Okay. And then were you aware that the claimant had filed an age discrimination
complaint?

PAYNE

I was, Uh, in response to the meeting, I guess I don't know if it was in response to the
meeting, but we met with him on the 12th. Uh 1 on the 12th of December and uh, to
talk about these job perfonnance issues and many times in that meeting he said,
you're going to see what -- what rn do about this and - and then the following week
-- I don't remember if it was Monday, must have been Tuesday because -- probably
Tuesday because there was an envelope sitting on my chair and, uh, he had -- he had
put a UALD claim and it was dated the 13th, so it was dated after we met with him,
uh, about these other issues.

JUDGE

Okay, then was the claimant assigned new, different or additional duties in response
to that complaint?

PAYNE

No, he was assigned the time stamps. That was the only internal change was adding
the time stamp. Rather than the letter Y it would be a time stamp from a report or a
number of errors or whatever, one small piece of infonnation from the report and that
was given -- that -- we told him on the 12th that that would be happening, uh, so that
was before we received the -- the UALD claim, not after.
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JUDGE
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Mr. Payne, I don't have any other questions for you. Anything else you would like to
add?

PAYNE

Uh, (coughs) there was a nwnber of items that, uh -· that came out in testimony
before. Uh, I don't know if it's appropriate for me to comment on those, uh-· there
was a statement that I was told on December 3rd that-- about Kenneth's arthritis.
However, December 3rd was a Wednesday and Kenneth was off on Wednesdays and
he never told me about his arthritis prior to the email. Uh, I think it's very important
to note in Attachment 4 the types of duties that Kenneth was required were very much
not clerical in nature. They're very proactive approaches to investigating problems,
understanding memory configurations, uh, reviewing logs, uh, altering script. These
are not items that somebody -- you know, that a clerical person without a large
amount of training would be able to do, The job was not a clerical job and the duties
were given to Kenneth, uh, the day he started. We reviewed those job duties on the
meeting on the 12th and there was material related to that. Kenneth -- to talk about
the difference -- what his job duties were and he made a list and we noted that down
on the projector and we compared that with the list that he was given when he started
that I gave him. Uh, the number one item on the list that I gave him was, uh,
documentation of checklists, uh, and so he knew right from the beginning that was a
large part of his job, but he was to review the reports such as the exact sort ofreports
that he put in as Exhibit D, that's a great example of a report that he would review or
could review to verify backups. Now, we gave him some other more concise reports
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so he wouldn't need to click as much and so through as much time and we have much
more concise ways of grabbing this infonnation, but he was told that he could use grid
control, uh, but on Exhibit D each day he would have to look at that report and we
asked him to ver -- in order to verify that he was doing so, that he would capture a
time stamp and copy it to a spreadsheet. Uh, he was not --1 never required that he
retype it. We never actually discussed it. I assumed it would be copy and paste, but
again, you know, that would be up to him. You can copy-- it's only a few characters,
so ifhe wants to copy and paste or retype it, you know, that would be completely up
to him. Uh, I -- uh the biggest misunderstanding seems to be here around the two
hours of work which, uh, a very small amount of those two hours would be typing.
Uh, I don't know what to say, so.
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JUDGE

All right, Ms. Abbott, any questions?

CLAIMANT

Yes.

ABBOTT

I have some. We have two for Mr. Payne. Did you ever re -- refuse or reject Mr.
Gray submitting any kind of doctor's note?

PAYNE

No, absolutely not. I didn't even comment on it. The email came from HR, uh,
Larene said to just -- that we shouldn't -- to discuss that with HR and I never
commented on that.

ABBOTT

Uh-huh. And then did Mr. Gray ever tell you that he was dissatisfied with his job
assignment?

PAYNE

Yes, absolutely, on many occasions. Uh, Kenneth met with me, uh, on December 3rd
and I made many note after that and, uh, he was very unhappy with his job. He told
me that he had applied for other jobs, uh, and that he was going to continue applying
for other jobs until he found another position in the state. Uh, uh -- I'm sorry,
October 3rd of 2014 was when he met with me. Uh, he stated he thought that we
were underutilizing his -- uh, his management experience, uh, and that he didn't enjoy
the job. It was -- it was -- uh, he preferred a more strategic job and he was focusing
on tactile issues. He was focusing on daily review of logs and he wanted to be, uh,
looking through software, making software recommendations, process reviews, uh,
and I explained to him that that-· that wasn't the job that we needed. Uh, and the
duties for the job were set up and and Kenneth was, as he stated many times, that he
was -- he didn't enjoy the job.
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That's all I have.

JUDGE

Mr. Gray, any questions for Mr. Payne?

CLAIMANT

Yes, I have four or five. On the letter that David Burton sent, I know you don't want
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me to read, but I' 11 just read one sentence it says, "You represented in that meeting,"
that's the meeting with Jake, "with an updated spreadsheet and you were directed to
complete it on a daily basis. As of today you have not consistently on a daily basis
completed this as directed by Jake. Therefore disciplinary action may be taken. The
new task should require one or two hours each day." Now, Mr. Burton is connecting it
to the spreadsheet data entry, not to emails. Did you ever-- did Gray ever complain
about reading an email? I'm -- did you ever complain about reading an email, Jake?
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PAYNE

I'm not sure of the question. Did you complain about reading emails? Absolutely.
We have emails from you where you said you didn't like to go through lots of emails
and you felt like it might be looking through a needle through a haystack and the
email was not a -- was not a very effective approach, uh, so --

CLAIMANT

There's nothing about hours there is there? Difference says, update a spreadsheet in
two hours. You 're saying he advised you to use another methodology besides relying
too heavily on emails, is that correct?
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PAYNE

So -- so what's the question?

20

CLAIMANT

Well, I -- I -- you claimed that there was only 550 characters you had to type. I'm just
trying to see why would that take two hours a day? Because David Burton said,
"Updated spreadsheet takes two hours a day," and for me it was four.
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PAYNE

Where does he say that? Where show me -- tell me ·-

26

CLAIMANT

Yeah, it's in his January 9th letter.

JUDGE

Well, it might-- Mr. Burton is the one that wrote the letter, so I know he 1s saying it in
reference to the meeting, but it doesn't appear that-- Mr. Burton was there present in
the meeting so you might want to ask him about that, but in terms of your question for
Mr. Payne, what is it exactly?

CLAIMANT

So you're denying that the spreadsheet takes two hours a day to update even though
David Burton said it did.
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PAYNE

The tasks themselves of system monitoring generally took me 30 minutes to 45
minutes.
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CLAIMANT

I don't doubt your skills in that.
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JUDGE

Sorry, Mr. Gary, please let the witness respond.
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CLAIMANT

Okay.
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PAYNE

They absolutely could take longer at times when problems are found up to two hours.
It could take all day if a severe error is found, but the actual filling out of the
spreadsheet is not the part that talces the time. That it's the investigation, the problem
solving, the communication with other developers or OBA team members. The actual
filling out of the spreadsheet itself. again, uh -- 550 characters on average, uh, so
absolutely it does not take two hours to do 550 characters of -- uh, in the spreadsheet.
The time involved is the research, uh, the investigation, not the filling out of the
spreadsheet.

JUDGE

Okay, I think we have it, Mr. --

CLAIMANT

Okay. Then my second question is -- do you admit that all this can be done without
the spreadsheet?

PAYNE

The -- the investigation, absolutely.

17

CLAIMANT

Data you have on the data.

18
19
20

PAYNE

The spreadsheet is to verify that the work is done. The reports don't verify that
anybody looked at them, they just are -- they're just information that provides the
statistical information. Unfortunately, uh, it's very important to the state that the
systems are -- are up and running and that they're stable. Uh, the CIO of the state
encourages the directors to review a report every day called the SWU'ise Report to
make sure things are working and we've been asked to verify, uh, as part ofour new
security processes that we're -- that we're following the processes each and every day.
So the only purpose of the spreadsheet is to verify that the task happened. It doesn't
actually complete the task.

CLAIMANT

Okay, then -- okay, you said you admitted that grid control you can look at his entire
block. Now, isn't one of those blocks whether or not all the database •· on one screen
-- whether or not all the databases are up or if a database is down it would have a red
mark by it, isn't that true?

PAYNE

One of the reports is to see if the databases were up. As we already discussed, uh,
there were times when you would mark the entire block as up when, in fact, some
databases were down.

CLAIMANT

Okay, what time of the day?

PAYNE

What time of the day?

CLAIMANT

Was it down or up?

PAYNE

It was down while you were at work.
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would have shown that, yes, you had looked at that one report.
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CLAIMANT

Right, okay, yeah, I'm just talking about one report. So --

PAYNE

There are many different reports, so --

CLAIMANT

If you have that report --

JUDGE

Sorry, just a second, Mr. Gray. Please allow the witness to finish the response.

PAYNE

So to verify that the databases are up, I believe they're all in one block. To verify the
backups, uh, again, there's 13 different databases so rather than copy the time to
verify that you had made sure that the database backups were working, you could
have printed each of those pages which would have been 13 pages, one for each
database.

CLAIMANT

Okay, isn't it true that you don't need to do --

JUDGE

So, again, Mr. Gray, you need to wait until the response is finished, please.

PAYNE

To verify that the jobs were completed through grid control, uh, would require at least
one printed page per, uh -- per -- per database instance, possibly one per job, so that
could, you know --

CLAIMANT

Okay.

PAYNE

I guess I'm not sure where this is going because absolutely in some cases --

JUDGE

Well, it's okay, I think, Mr. Payne, you've already answered the --

CLAIMANT

I think the point we're making is this --

JUDGE

Just a second, Mr. Gray. Mr. Payne, you don't need to try and interpret what Mr.
Gray is asking, you just need to answer the question. I think you've done that.

PAYNE:

Okay,yeah.

JUDGE

Mr. Gray, any other questions?

CLAIMANT

Yeah, I would like you to say that you and I have a difference of opinion on -- and I
think this is important -- you and I have a difference in opinion on methodology. My
approach is to look at the screen, print the screen. There are some screens in Oracle,
if you don't know this, that show all the -- all the backups on one page. All the
databases up on one page. All the -- all the jobs in progress on one or two pages.
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You don't need -- but you have an attitude that you have to go in and look at each one
and copy that data into a spreadsheet.
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JUDGE

Okay, so, Mr. Gray, the question was•· does Mr. Payne agree that you and he have
different methodologies for completing these tasks, is that the question?

CLAIMANT

Yes.
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JUDGE

All right, Mr. Payne.

PAYNE

Yeah, I think in some cases we would have a different approach.

JUDGE

Okay. Any other questions, Mr. Gray?

15

CLAIMANT

No, that's all.

JUDGE

All right. Now, I have a hearing at 2:00 I need to attend to, and so I apologize. I knew
that we wouldn't get done today. So let's bring the other witnesses into the room so
we can determine a continuance time. (coughing in background)

PAYNE

Sorry.

ABBOTT

We are all in the room.

JUDGE

Okay, so, Ms. Abbott and your party, I'm just going to throw out some times and see
if your party is available, This next hearing I don't think it will take me that long, but
if your parties are available at 3:00 today, we can continue the hearing for today or we
can go for tomorrow, early in the morning starting as early as 8:00.

ABBOTT

We can do 3:00 o'clock today.

JUDGE

Okay, Mr. Gray, are you available?

CLAIMANT

Yes.

JUDGE

All right, I'll contact the parties using the same phone numbers at 3:00. Thank you
for your patience and your flexibility and -- so that we can complete the hearing
today. I hope that you•· I'll talk to you in just a little bit. The same phone number
for you, Ms. Abbott, and your party?

41

ABBOTT

Yes, we'll make arrangements,

42
43

JUDGE

Okay, thank you, And, Mr. Gray, same phone number for you as well?
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1'm going to be taking testimony to, that I'll be taking testimony from so I think that
will mainly be Mr. Gray and then perhaps Mr. Burton and maybe one other witness as
needed. As I've gone through the hearing I've kind of made a detennination about
which witnesses I believe would be the most competent and who would be offering
the most competent and critical testimony, uh, so I'll infonn the parties of what I think
that will be later and I'll hear any objections at that time, but let me place, uh, the
parties under oath that I think I'll take testimony from first.
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OATH ADMINISTERED The claimant, Ms. Abbott, Mr. Burton answered in
affirmative.
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nJDGE

Okay, so I'm going to start with Mr. Burton's testimony and then let's have the other
witnesses just step out of the room, please, and we' 11 invite them in one at a time as
needed.

ABBOTT

Okay. (coughing in background)

JUDGE

While they're getting situated, I'll just state for the benefit of the record that the
continuance, uh, was from earlier today, March 26th. The hearing was held between
12:30 and 2:00 basically. A continuance was issued for today at 3:00. All parties
agreed. Is that correct, Mr. Gray?

CLAIMANT

Yes.

WOGE

And, Ms. Abbott?

ABBOTT

Yes.

JUDGE

Okay, so, Mr. Burton, can you tell me the direct interaction that you had with Mr.
Gray concerning any additional tasks or duties kind of leading up to the separation of
employment, please?

BURTON

Uh, yes. Uh, there were an inordinate -- unusual number of database problems that
were coming to my attention and I was uncertain of the reason for it and more than
had been for some time and so l called a meeting with the management team,
Michelle Verucchi and Gary Nielsen and Jake Payne to find out what was going on
because part of our job is to keep the system stable and in that meeting they -- it came
out that there were a number of problems that had occurred as a consequence of Mr.
Gray's handling of different duties, doing them or not doing them and so in that
meeting we identified I think it was something like 21 items where there needed to be
areas ofimprovement and one of the critical ones -- critical part of his job and reason
his job was created -- his position was created excuse me -- was to make sure that the
systems were up and monitor those system and this involved reading in a number of
logs and nwnber of tools and confinning that they're up and then talcing action if there
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I

are outages that need to be addressed and communicated with others. Sometimes this
was in writing and sometimes it was actually getting the systems back up and so -and so it was at that time that we concluded that there -- enough time had been given
him, six months, to come up to speed on the job and learn our environment and show
what he knew and what he didn't know and Jake had been mentoring him throughout
that time that it was time to let him know by writing down the issues of improvement,
which we did. And then that was presented to Mr. Gray in the December 12th
meeting where Jake Payne and Gary Nielsen met with him. Uh, subsequently we
learned that he had claimed that he was monitoring the systems and then through
logging functions had found out that he hadn't been as he'd claimed and we wanted to
give him another chance that he would demonstrate that he would do the work, uh, the
primary job being monitoring it, but then also documenting what had been monitored
and so we talked about a way to do that would be to have him keep track of it in a
little •- a little spreadsheet that involved minimal typing. Uh, the overall system
monitoring, including that typing, we thought should take in total two hours, the
propensity of it being the monitoring, but not the typing -- and so we felt this would
give him a chance to -· to show that he was doing the work. Uh, so then after that
meeting it became apparent later that he still was not doing as directed and so that's
when it came to the point where we felt it was necessary to give him a letter of
warning to let him know that it was still a concern to us and that he needed to improve
in this area. We did-· in that letter of warning, we didn't go into the full 21-item list.
We just focused on the keeping of the log because monitoring the systems to see if
they were up or down and addressing those issues was of paramount importance so
we focused on that and so the threshold that he needed to meet to -- to demonstrate
that his performance could improve just involved primarily that and we thought we'd
address these other issues, these other 21 issues later, uh, once he's demonstrated that
he's, uh, telJing the truth and so we had to implement that -- that our tracking log
where he, 1 believe, was recording the time stamp, just copying and pasting it from -from things to substantiate that he, in fact, had been looking at the systems which he
had claimed he was previously, but then it was shown that he really wasn't doing the
work. Did that answer your question?
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JUDGE

Yes. So what was the nature of your direct interaction with Mr. Gray?

BURTON

So other than -- meeting with the management to identify the 21 items, then it was in
a subsequent meeting, Jake Payne and myself met with him to make sure that he
understood the direction that he was given on the 12th beause we thought, well,
maybe there's a misunderstanding, maybe he thinks there's more involved in this than
there really is, so we thought we better clarify the direction that he'd been given and
so we did that and, uh, unfortunately he wasn't very receptive to•· to the direction
that was given and didn't want to do it the way that he had been directed and was
offered alternatives, but those were only half measures and wouldn't have completely
satisfactorily done the system monitoring process. They're more academic
approaches than they were real world approaches that would work in our OBA shop
54
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and so then my -- uh, my recollection is that the next meeting we had, where Michelle
Verucchi and I met with him to present him with a letter of warning because Gary
Nielsen, I believe his wife was sick and so he couldn't be at the meeting and -- and I
wanted there to be someone there when we presented the letter of warning. Then, uh,
when he didn't respond well to the letter of warning, uh, it seemed like things went
downhill after the December 12th meeting and then we -- as I said, we presented the
letter of warning, we received an email from him, I believe it was on January 7th
talking about ADA, uh, concerns that he had and so that was referred to HR and I
believe they gave him the forms to fill out to pursue that and, uh, you know, frankly
we've got several people in our -- our organizations that have had health problems.
One of them has an ADA accommodation for sight and we've accommodated her to
help her perform her job and she does a great job with that accommodation and so, uh,
that was not a problem for us and as long as he did the functions of the job. But, uh,
on •· so it was on the 9th that we presented the letter of warning to let him know that
he still needed to perform these functions as we saw them as fundamental to doing our
OBA position and then, I believe, next Monday on the 12th that he indicated that he
didn't think that he should be expected to do that work and•· and then, uh, turned in
his resignation on the 12th.
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JUDGE

And was the claimant paid his regular wages up through his last day worked?

BURTON

Yes.

JUDGE

All right, Mr. Burton, I don't have any other questions for. Anything else you would
like to add? Oh, I'm sorry, actually one other thing. When was it that you met with
Mr. Verucchi and Mr. Gray?

BURTON

That was on the 9th of January.

JUDGE

And then when was it that you and Mr. Payne met with Mr. Gray?

BURTON

Uh, I believe that was on December 30th.

34

JUDGE

Okay. Anything else you'd like to add, Mr. Burton?

35
36

BURTON

Uh, I would only like to say that, uh, we never used the word fired. He inferred that
we had used that term, we never did. Uh, we were only trying to attempt to get him to
improve his performance. We were -- we established this position to help Mr. Payne
by taking a number of routine tasks off of Mr. Payne's workload because he had some
major projects with the data warehouse project and so that's the basis for creating Mr.
Payne's (sic) position was to do that work and offload it from-· uh, primarily Mr.
Payne had been doing it and so, uh, we were hoping that we could have a positive
outcome through talking to him about improving his performance because we didn't y
want to really start over again and go recruit again and go through that whole
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exercise, so. Unfortunately, it didn't turn out the way he -- I think he made some
assumptions about what our intent was and read -- read into things, our documents,
things that aren't there and, uh -- and in the warning letter on the third page it says,
"Once your perfonnance comes up to an acceptable level, our closer monitoring of
your activities may be eliminated," so we were letting him know that, you know, once
he had substantiated that he was truthful about doing the work, and could be trusted in
that regard, that this wasn't going to be a forever thing, that he would have to keep
entering the time stamp to verify that he'd actually looked at the reports.
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JUDGE

All right, anything else, Mr. Burton?
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BURTON

I don't -- there's a number of other things I could say that -- that we feel untruthful
that Mr. -- uh, Gray had said, but I don't think it's probably -- I won't take your time
up to address each one of those, but I just want to go on record that there were a
number of things that Mr. Gray said that we disagree with and don't feel are truthful.

JUDGE

As they pertain to the separation of employment or some other concerns?

BURTON

Uh, well, he made the -- he said that Mr. Payne made a joke of his arthritis and we can
provide the email where the interaction took place and there's no such reference and
making joke of Mr. Gray's arthritis. We didn't know about that until again it was
January 7th, and so it's -- we take exception to that and certainly wasn't making fun
of that. And, I also want to indicate that the additional work of -- required of him
because of his not being truthful about actually monitoring the systems, was very
minimal in any case. It was - I don't know -- 500 characters, maybe several large
paragraphs, or medium size paragraphs. It wasn't -- Mr. Gray has inferred that he
typed straight for 200 (?) hours to do this job and that's not the case. As he said, he
felt he already successful had been doing that job for the first six months, and so the
additional requirement to substantiate that he was actually doing the job was a very
minimal amount of additional typing that was required. But -· and -- and -· I guess I
also want to point out that as with any job that involves a computer, there's typing
involved unless you make an accommodation and whether that's a programmer,
whether that's yourself using a computer or being a DBA. All these positions require
typing to interact with the computer and so there was no surprise or change in that
regard and there is a fair amount of typing involved in being a DBA. You have to
type commands to the computer to make it establish databases and create tables and to
write scripts and those things and there are some tools that you can get that automate
some of those functions, but there's definitely a substantial amount of typing involved
and that didn't significantly change with that additional requirement to record that
infonnation to substantiate he was actually doing the work that he was assigned to do.
Did you have any additional questions for myself?

JUDGE

I don't.
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JUDGE

Yeah, just one question at a time, please. So let's go with the first one?

CLAIMANT

Are you aware of the fact that an employee is required -- that a perfonnance standard
must be signed by an employee and agreed to it and do you have a copy of that
standard signed by an employee -- signed by Gray?

BURTON

When you were hired -- uh--
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CLAIMANT

Okay, I think that's a yes-or-no question if you don't mind in the interests of time?

BURTON

I don't--
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CLAIMANT

If you don't know, you can say you don't know,
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BURTON

There is no weekly requirement so that's -- I can't agree to that.

CLAIMANT

Okay, so are you aware of the fact that between the time he was hired and for seven
months on the job he was never, uh, given any type of perfonnance evaluation in
which he participated?

BURTON

I -- I know that the-- you were not given a fonnal, uh, perfonnance plan.

CLAIMANT

I was not given a perfonnance plan and I was not given any evaluation for seven
months.

BURTON

Identified -- can I finish what I was saying? That was identified subsequent to this
interaction and so that was established, uh, I don't recall the exact time, I think it was
around the same time.

CLAIMANT

Okay, and when were you aware that Mr. Gray filed an age discrimination complaint?

BURTON

The -- my recollection was that it was after the 12th of December meeting.

CLAIMANT

Okay, that's incorrect, it was the end of --

36

JUDGE

So that would be more testimony, Mr. Gray. Any other questions for Mr. Burton?

37
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CLAIMANT

Okay, and so after-- uh, after Mr. Gray filed a discrimination complaint on January
28th, you and your three manager met together in a room --
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JUDGE

So we've already covered this testimony, Mr. Gray.

43

CLAIMANT

To discuss Mr. Gray, right?
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back issues. He was allowed to walk up and move around. Uh, he said he didn't want
to have Arlan Friedman in the same cube. Arlan was provided there to help bring
Kenneth up to speed to our environment, but he didn't want to have him in the cube,
so we moved Arlan out. And so, uh, I also wanted to say that my efforts to address
any concerns were when I met with the management team and wanted them to notify
Kenneth that there were concerns and work with him to improve those concerns ••
improve his performance so those concerns could go away and I also met with, uh,
Mr. Gray on, uh, December 30th to make sure that he understood what his
assignments were to confirm that this was because I wanted to hear from myself and
not just take the word of anyone else that you understood what the assignments were
and so that's why, as I said, we met with you on December 30th to the point of what is
it that we were asking you to do in those two hours which keeps getting referred to as
clerical work. I would like to refer to Exhibit #4, Attachment 4, and in that interaction
it, uh •· Mr. Payne sent an email making it clear what •· again, what -· trying to make
it clear what to expect of him and in that email he talks about, uh, looking at Jake
Payne's email to him on the 17th at 8:50, that be says that he wants him to review
various logs and also to email to the other team members when errors are identified
and problems•· system problems are identified. And so right now I'm referring to
some of the instructions that are given such as it's bolded, it says, Strange New
Petition Added Entry In Alert Logs and then there's a series of very technical
remarks and statements and error messages that Kenneth was assigned to review and
then if you look at the bottom line of that sentence it says, "I would like you to
investigate this and find the reason," which is not cleric at all and, frankly, I don't
have the DBA nor does anybody thaCs simply a clerical person have the training to
understand those error messages and how to act on them and that was a high level
analytical part of Kenneth's job. In fact, the majority of it was analyzing those kind
of highly technical standards during those two hours on average and then taking
action himself or to notify others to take action.
Then also on the paragraph it says, "Repo," he's asked by Jake to investigate this and
then he says, "Would you research this?" and then there's a list of four errors
messages. That's also DBA work and so the -- whatever typing was involved was
involved in issuing commands to resolve the problem in the Oracle database or to
send messages to others that needed to be brought in to resolve this problem. And so
as you read through that there's a number of issues that are highly technical that are
certainly non-clerical and could not be done by someone who didn't have a high level
of OBA training so the •· I •· I take exception to the work being identified as clerical.
Yeah, if you look at Mr. Gray's response on December 17th to what Jake was asking
him to do, it's specifically talking about 95% clerical work and, but he does not that,
"l have no objection if you assign all DBAs to share a minimal and reasonable amount
of clerical work since most vocations require some standard recordkeeping." And so
the -- the spreadsheet, the tracking log that Kenneth was asked to put the time stamp
in, to confirm that he, d done the work is certainly -- meets that standard
recordkeeping as he states there. And then the rest of the document again keeps
67
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referring again and again to clerical which obviously reading Jake's email was not.

2

So that-completes my comments.

3

4

s

JUDGE

Ms. Abbott, any questions for Mr. Burton?

7
8

ABBOTT

I do not.

9

JUDGE

And, Mr. Gray, any questions for Mr. Burton?

CLAIMANT

Uh, yes. That 95%, I'm sorry it's a typo, it should have been 25%. The reason it was
25% is --
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JUDGE

Mr. Gray, any questions for Mr. Burton?

CLAIMANT

Well, I think I need to clarify a typo.

17
18

JUDGE

Okay, any questions for Mr. Burton?

CLAIMANT

And then I'm asking Mr. Burton ifhe realizes that DBAs make mistakes, it's part of
the job?

BURTON

It was the number of errors that were being made and the severity of those errors that
resulted in the necessity to speak with you on the 12th about how you needed to -what you needed to address.

26
27
28

CLAIMANT

Okay, and you don't have any personal knowledge by talking to Mr. Gray that he
made those errors, do you?

29
30
31

BURTON

In the meeting on the 30th, we did have conversations about that and I listened to the
discussion between you and Jake Payne on the 30th and, uh, you frequently cut Jake
Payne off. In fact, you told him to sit down and be quiet, that he might learn
something from you and, which I found, you know, that it was -- it was very
disrespectful to your team lead and as he was trying to explain what had taken place
and the reason errors had taken place and the cause of them and was trying to help
you understand how you needed to improve your perfonnance so those errors
wouldn't take a place -- take place again. So, through that interaction it became
apparent to me that not only did you not acknowledge that you had done things to
cause those problems including deleting ischemia (?) which is a very serious error for
a OBA to make, but you wouldn't Jisten to any kind of -- uh, feedback or mentoring to
help you not repeat that -- that error in the future.

CLAIMANT

Doesn't the DBA delete ischemia when he's doing a refresh?
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BURTON

That was not the assignment. That was not what you were asked to do.

CLAIMANT

Well, I mean it -- it -- isn't that true?

BURTON

So! -- I think that that's something that we need to have Jake Payne address.

JUDGE

Well, I'm not sure it's all that relevant to this particular case. Uh, Mr. Gray, any other
questions concerning the merits of the case?

CLAIMANT

No, I'm just saying DB As make mistake -- and I've made my share, that that was --

JUDGE

Mr. Gray, I'd like to give the opportunity to ask questions, so if you have any other
questions, please go ahead?

CLAIMANT

Okay, uh, do you know whether or not that was a refresh?

JUDGE

So again, I don't -- it's not the reason for separation. It's not relevant to the
separation either. Any other questions concerning the merits of the case, Mr. Gray?

CLAIMANT

Uh -- that's all I have.

22

JUDGE

Any other rebuttal from your party, Ms. Abbott?

23
24

ABBOTT

I think we've covered it other than my closing -- oh, sorry, Mr. Payne wants to make
one more statement.

PAYNE

Just a very small statement. Uh, Mr. Gray has continually brought up that Dave said
in his, uh, letter of warning dated January 9th that the spreadsheets would take two
hours. In the third paragraph of the second page on Attachment 5 he says, "Your
system monitoring assignment should require only one to two hours of your workday
to complete depending on the number of errors to resolve." So it's important to note
the distinction between your system monitoring assignment and the small amount of
tracking that's required. That's the only comment that I wanted to make.

JUDGE

And, Ms. Abbott, any questions?

ABBOTf

Not for Mr. Payne.

JUDGE

And, Mr. Gray, any questions?

CLAIMANT

Uh, yes. I need to preface my remarks that I've defined uh -- that 75 -- at least 75%
of my work goes into non-clerical work. Wouldn't you agree with that, Mr. Payne? I
mean you admit that I admit that and you admit that. At least 75% of my work is non~
clerical?
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PAYNE

Are you asking me?

JUDGE

So is that right that 75% of Mr. Gray's --

CLAIMANT

At least if not more.

JUDGE

- job duties were not clerical?

PAYNE

Yes, I believe much fewer than 25% would be clerical. Uh, in your email --
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CLAIMANT

Okay, _that answers my question, thank you.

JUDGE

Any other questions, Mr. Gray?

15
16

CLAIMANT

No, that's all I have.

17
18

nJDGE

So both -- or any other rebuttal, Ms. Abbott, from your party?

ABBOTT

No rebuttal.

JUDGE

Okay, so both parties have had opportunity for rebuttal. So let's move to final
statements. Mr. Gray, do you have a final statement?

CLAIMANT

Uh, yes, I do. Uh, I think it's been pretty well established in the documents that I had
less than 5% required clerical error-- clerical work prior to January, uh-· prior to
December. That my entire career there, seven, eight months, doing less than 5% of
clerical work. I had no complaints about that at all and they can't find a complaint
about that except for giving advice once in a while that there were better ways, which
was part of my job. After, uh, that date and that one meeting, uh, my job description
was changed to according to Mr. Burton in his less more than 25% or up to 25%
clerical work. He said up to two hours, two hours in a day would be 25%. For me it
was about four hours because ofmy arthritis so it could have been as high as 50% of
my work was in clerical work. That was not only a big problem to me personally, but
it was also a problem to me for getting other work done, for being a comp - a good
OBA and paying attention to other things rather than clerical.work. And the emails
that Mr. Payne and Mr. Burton cited about me receiving emails about discussing
problems, that's what we did in the 75% area. That's what I did all day long in the
75% area, exchanged emails about fixing this, fixing that. That had nothing to do
with the clerical work that I was assigned to do. And again I can just repeat -- uh,
repeat my statements that, uh, I did not now, uh-- I was subjected to extreme
accusations with no response•· no proper channel to respond. They were presented as
if I was already guilty of these accusations. Number two, they were untimely coming
right after the filing of an age discrimination in January. Uh -- they -- oh, and once --
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ADDENDUM E

(Extracted from "DTS lJI Claim Hearing Attachment 5")
-David Burton, IT Director, January 9, 2015
Because of Burton's "Warning Letter" and also his threatening verbal warning, Gray
resigned for good cause because, as a reasonable person, he determined that it would be in his best
interest to avoid being fired. An "involuntary termination for cause" entry on his employment
record could destroy prospects for future employment.
Under the circumstances, Gray's decision to resign was reasonable and for good cause.
Pursuant to Utah Administrative Rules, R994-405-l 02, the original finding that Gray resigned for
good cause is correct and should be reinstated.

DETAILED REASONS WHY THE ORIGINAL RULING
IN THIS CASE IS THE CORRECT RULING
1.

UNSUITABLE NEW WORK TASK FORCED ON EMPLOYEE

R994-405-102 Good Cause.
, , . Good cause is also established if a claimant left work which is shown ...
to have been unsuitable new work.

On page 2, ~ 1 of his decision, the AlJ wrote, ''The supervisor estimated that performing his
regular tracking duties and then documenting his progress should take about two hours per day in
total. The new duties would not require consecutive hours of typing."
This statement is false; monitoring and rote recopying of historical reports via data entry are
not the same thing. Gray did database monitoring every day all day for eight months and never
encountered any need for prolonged typing. The demand for Gray to complete a two hour daily
typing task was added on December 12th and expanded on December 29th , and has no relationship to
monitoring, as database monitoring does not inherently involve typing, except minimal typing for
communication and program control. The newly added task was pure prolonged data entry
completely incongruous to the DBA profession. The data entry took Gray over three hours daily,
and this is certainly consecutive hours of typing.
It is impossible to predict when and how a OBA will monitor and fix databases, as that is
determined by database errors and other constantly changing factors. It is possible to predict when a
data entry task will be completed, as Burton did with his two hour estimate. Burton, who is not a
DBA, sometime confuses the DBA essential never-ending task of database monitoring and fixing,
with the non-essential new two-plus hours data copving task-duplicating historical reports, such as
the historical reports in Exhibit D.

The "supervisor" referred to by the ALJ is Jake Payne. IT Director David Burton noted that
it was Jake who created the new spreadsheets that Burton said would take up to two hours of
prolonged typing daily to complete, as follows:
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On December 29, 2014 Jake sent an email to you [Gray] providing you with
the new spreadsheets, and instructions on how to use them .... [This] should require
one to two homs (each] day.
(Extracted from "DTS UI Claim Hearing Attachment 5")
-David Burton, IT Director, January 9, 2015
Gray attempted to do the new typing task, which took more than three homs a day due to his
arthritis. Burton's claim that it should take up to two hours was inaccurate. In either case, the
ALJ's statement that "The new duties would not require consecutive hours of typing" is dead
wrong. This is simply not true.
IT Director David Burton estimated that the new data entry task would take two hours a day,
meaning the job description for the position was changed to 25% Data Entry Typing Clerk and 75%
DBA; he refused to retract the change. In fact, in the appeal hearing Gray several times expressed
his willingness to return to his job if Burton would withdraw the prolonged data entry task, and
Burton again refused to do so. The ultimate authority on the matter of Gray's ability to do the new
task is Gray's physician who has followed Gray's medical condition for about 15 years. He wrote
that Gray should avoid repetitive movements of his hands, fingers and wrists for a prolonged period.
Gray never applied for, and never would apply for, or accept, a 25% or l 00% Data Entry Typing
Clerk position.

DTS tried to force Gray into ''unsuitable new work." Pursuant to Utah Administrative Rules,
R994-405- l 02, the original finding that Gray resigned for good cause is correct and should be
reinstated.
2.

ILLEGAL DEMAND IMPOSED BY THE EMPLOYER

R994-405-102 Good Cause .
. . . Good cause is also established if a claimant left work which is shown . to
have been illegal ...
On page 5, ~ 3, the ALJ wrote the following:

The Employer gave him [Gray] the opportunity to seek accommodation under
ADA. He chose not to pursue this alternative because he believed he would have to
make false statements in this application. The Claimant's argument is unfounded
and not logical. ... [T]he Claimant has failed to show that the Employer violated any
law.
The ALJ conclusion is false. Gray's refusal to declare himself disabled is justified and
logical. David Burton knew Gray needed no accommodation to excel in the position for which he
was hired, he knew or should have known the new 25% clerical assignment was not legitimate or
standard DBA work, and he knew or should have known that his demand that Gray declare himself
to be disabled in order to avoid being fired was illegal. It is difficult enough for a 74 year old man
to find a professional position without the added complication of being labeled disabled.
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